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HOSPITAL ASSOCIATION OF NEW YORK STATE, INC., MISERICORDIA 
HOSPITAL MEDICAL CENTER and BUFFALO GENERAL HOSPITAL, THE 
GENESEE HOSPITAL, and THE MOUNT SINAI HOSPITAL on behalf 


' Of themselves and all other nonprofit hospitals which are 


members of the HOSPITAL ASSOCIATION OF NEW YORK STATE, INC., 
and which are reimbursed for Medicaid Services rendered to 
hospital patients, 


Plaintiffs-Appellees, 


Me 


PHILIP LL. TOIA, as Commissioner of Social Services of the 
State of New York, ROBERT P. WHALEN, as Commissioner of 
Health of the State of New York, PETER GOLDMARK, as Director 
of the Budget of the State of New York, HUGH L. CAREY, as 
Governor of the State of New York, 


Defendants-Appellees. 
and 


F. DAVID MATHEWS, as Secretary of the U.S. Department of 


-Health, Education and Welfare, 


Defendant. 


APPEAL FROM THE JUDGMENT OF THE 
UNITED STATES DISTRICT COURT FOR 
THE SOUTHERN DIST*.ICT OF NEW YORK 
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May 5 Appellees' Original Complaint filed. 

June 15 Appellants' Answer filed. 

July 16 Appellees' First Amended Complaint filed. 

July 16 Appellees' Order to Show Cause for a 
preliminary injunction and Affidavits 
filed. 

July Affidavit of Seymour L. Budoff, Depart- 
ment of Health, Education and Welfare, 
filed. 

July Appellants filed Affidavit of William 
McCann in opposition to motion for 


preliminary injunction. 


July 26 Appellants' Answer to First Amended 
Complaint filed. 


July 28 Appellees filed Affidavit of James C. 
Ingram. 


July 30 Order and Opinion of Judge Lasker 
handed down. 


August 2 Judgment of Judge Lasker entered. 

August 4 Appellants' Notice of Appeal to the 
Court of Appeals for the Second Circuit 
filed. 


August 31 Transcript of records of proceedirgs 
dated 7/15/76; 7/28/76; and 7/29/76 filed. 


September 20 Appellees' Second Amended Complaint 
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October 8 


October 29 
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November 16 


November 19 


Appellants' Answer to Second Amended 
Complaint filed. 


Order of Judge Lasker regarding stay of 
judgment filed. 


Memorandum Opinion and Order of Judge 
Lasker regarding retroactivity filed. 


Transcripts of records of proceedings 
dated 7/20/76; 9/1/76; 9/14/76; 9/28/76 
filed. 


Appellants' Notice of Appeal to the 
Court of Appeals for the Second Circuit 
filed. 
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STATE OF NEW YORK 
DEPARTMENT OF SOCIAL SERVICES 


Lone iy 


€450 WESTE AN AVENUE PHILIP ©. Tom 


Geccutive oceury 
ALBANY, NEW YORK 12243 " s Cewwessronce 


March 31, 1976 


Dear Bill: 


Enclosed’is the State Plan amendment denanded by you under penalty of 

fiscal sanctions in your Action Transmittal, SRS~AT-76-1h (::5A) datea 

Janisry 28, 1976. This subnaission is designed to fecially cenply with the 
“requirements of Section i, P.L. 94-182, Decezbder: 31, 1975, 


Please be advised, however, thet there are Serious questions bei — 

raised by this end other states as to the constitutionslit; of the Pecui ro. 

ments imposed by this statute, Accordinzly, this Sutzission should not be 

interpreted es an acquiescence by us of the JesSél evrronriatensss cr 

demand, Indeed, we expect such cuestions to be resolved in an 2cUpro 
‘Legal forum in the near future, are \ 


] 
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Sincerely, 


‘Honorable Willien Toby 

‘Acting Rezional Comaissioner 
Social & Rehabilitation Service 
Region Ix 

Department of HEJ 

Federal Building 

26 Federal Place 


Jew York, Nev York 10007 


eee. mae eee. 


| BEST GOPY AVAILABLE 


| ~ § 
JEPARTIENT OF HEALTH, EDUCATION, ANO WELFARE . 


aps ‘AND REHABILITATION SERVICE : 


Submit 6 Copies 
safngton, C. C, 29201 ek ae ee genet eae 


_v. TRANSMITTAL Ai NOTICE OF APPROVAL OF STATE PLAN MATERIAL - 
. SOCIAL AND REHABILITATION SERVICE STATE PLAN PROGRAMS 


REGICNAL COMMISSIONER et ll dig TRANSMITTAL NUMSER | STATE 
Bsocia AND REHASILITATICN SERVICE . 76 * New York 
DEPARTMENT CF REALTH, EOUCATICN,O weLFARE 
REGICN NY 
JANEW STATE PLAN Aa 
AMENDMENT TO EE CONSIDERED AS NEW PLAN 
(/PPAVENSZENT ty 


Rods 


January 1, 1976 
(Sesarace transmutzal for each amendment) 


oeSTE NEXT 4 ELOCCKS IF THIS IS AN SSN OMENT 
pA REGULATION CITATION i ete a : 


=" 9 ** 


P.L. 94-182, Saction ot ak Mane Maimeri oN, . i 


OF THE. PLAN SECTION CR ATTACH‘YENT NUCSER CF THE SuP 


=RSEDED PLAN SECTION CR 
“| ATTACHYENT ae 


i ‘ Révised page 24a-Title XIX Plan | a & Sa ha 
 : .a$ required by SRS-AT-76-14 “2000 VU LS page 24a.- 
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BJECT CF AMENOMENT 


os eons Consent to Suit” 


VERNOR'S REVIEW (CHECK CNS) : 
GOVERNGR'S OFFICE REPORTED NO Comment: -:.L// OTHER, AS SPECIFIED: 

J -COMMENTS CF GGVERNOR'S OFFICE ENCLOSED ae ae ae 
, AY REPLY RECEIVED WITHIN 4S DAYS OF SUBMITTAL. 


Or “SPATE AGENCY OFFICIAL)... 2 FOR REGICNAL CFFICE USE ONLY 
. < sf . Se de. . e-. ee ear cen 
v4 ’ a we i DATE RECEIVED . OATE 
\ a! Oh ey fh Ce : ies { Tyey ag 
ty 


= ap 4 4 NPQ 374 ; seen 


PLAN APPROVE) -— ONE COPY ATTACHED 
‘FFECTIVE DATE, OF APPROVED PATERIAL 
Oo ett OL 
i a, lA 
Maen 30, 1976 ek ‘ SIGNATURE OF REGIONAL OFFICIAL 
7 TO: ine aa 
. NYS Department of Social Services’ + |TyPEp 
-\:. - 1450 Western Avenues = 7! 0 os ot NAME: 
%) Albany, New York ee ka ITLE: Actin Regional Commissioner 


William ‘Toby 


=e 


>) 
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Rovisisa: SRS-AT-76-1,("SA) 7 242 © 
January 28, 1976 


tate Bia NEW YORK 
ea MT eR eae 
‘Giese lor . 727 Dicclosuce of Informrtion on Py 
45 CFR of Bsalth Osteo Sarviecs ond Coat 
of Mealth Osce Sarvieer ond C 
250.70 : 
P.R. 40-36 ies 
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250.70. 


P.L. 94-182 rs tate Consent to Suit 
Sec. 111 ; 


| 
Sache? 


The State hereby consents to allow suit 

in Federal court by or on behalf of pro-, 
viders of inpatient hospital services with 
respect to payment of reasoneble costs -of 
such services, furnished for any period 
after June 20, 1975, pursuant to section 
1902(2)(13) (a) of the-Act. The State 
waives any inmunity from such a suit under 
the eleventh azendzent to the Constitution 
ee ee ee. 
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UNITED STATES DISTRICT COURT 
SOUTHERN DISTRICT OF NEW YORK 


Seen veveencnnecneennneeeenek gfe /ye 


HOSPITAL ASSOCIATION OF NEW YORK STATE, : 
IdC., MISERICORDIA HOSPITAL NEDICAL 
16 civ. 202] 


ae eee How ame eweny eesc ers He O * + 
* 
. 


CENTER, and BUFFALO GENERAL HOSPITAL, 
on behalf of themselves and all other 
nonprofit hospitals which are members : 
of the HOSPITAL ASSCCIATION OF NEW YORK CLASS ACTION 
{TATE, INC. and which are reimbursed COMPLAINT 
for Medicaid’ services rendered to ; 


hospital patients, ; a L 
’ askev 
Plaintiffs, ; rf i 


_ weagainst- 


PHILIP L. TOIA, as Commissioner of 


‘ Social Services of the State of New 


York, ROBERT P. WHALEN, as Commissioner 
of Health of the State of New York, 
PETER GOLDMARK, as Director of the 
Budget of the State of New York, HUGH 
L. CAREY, as Governor of the State of 
New York, and DAVID MATTHEWS, as Sec- 
retary of the U. S. Department of 
Health, Education & Welfare, 


Defendants. 


eee naelepieoenoenenione 
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Plaintiffs, by their attorneys Proskauer Rose 


. i 
Goetz & Mendelsohn, for their complaint respectfully allege: 
PRELIMINARY STATEMENT 


1. ‘This is a Class action for preliminary and 


. Permanent injunctive relief and a declaratory judgment 


brought by the Hospital Association of New York State, Inc.,. 


(“HANYS"), Misericordia Hospital Medical Center i 


oe 


(*Misericordia") located in New York City and Buffalo General 


Hospital ("Buffalo"), located in Buffalo, New York, on behalf 


‘of themselves and the Association's members which are non 


profit hospitals in New York State rendering services on 


‘ 
e: 


and after January 1, 1976 to patients under the joint federal 
and state medical assistance Program provided for Goaee 
Title XIX of the Social Security act, 42 USC § 1396 et sea, 
(“Medicaid Program”). These hospitals comprise the Class 
herein. eines January 1, 1976 defendants Philip L. Tota, 
Robert P. Whalen, Peter Goldmark “and Hugh L. Carey (“State 
Defendants") .have imposed and continue to impose a freeze 

on ceimbursement rates for houwibas services rendered to 
patients by members of the Class under the New York State 
Medicaid Program. Under the freeze, hospitals are reimbursed 
for 1976 services at 1975 rates. The 1975 rates represented 
reimbursement for the reasonable costs of providing hospital 
services in 1975 and are Jess than the reasonable costs 


of providing hospital services in 1976. 


"2. ty imposing this freeze, the State Defendants 
have violated ana continue to violate Title XIX of the Social ' 
Security Act ("Medicaid Act") and regulations, article VI of 
the United States Constitution, the fourteenth anendnent to 
the United States Constitution, the New York State Constitu- 


tion and the New York State Social Services Law. ‘Defendant 


Matthews is in violation of the Medicaid Act and regulations 


and the fifth amendment to the United States Constitution 
by failing to compel the State Defendants to comply with 
the Medicaid Act and regulations. 

3. The effect of this freeze ts that the calegp sek 
of the Class are being paid less than the reasonable cost 
of hospital services which they render Medicaid patients. 
The resulting illegal deprivation of eutets needed revenue 


threatens the hospitals’ financial viability and, conse- 


e 
owe 


. 


. 


atm" 


guently, theic continued ability to provide high’ quality : 


++ Se cups ceewe- cme. - 


health care to the low income and indigent residents of New 


1} York State. cae Rca MF Sa 


COUNT I 


PLAINTIFFS 


4. Plaintiff HANYS is a New York not-for-profit 
corporation having its principal place of business at Z5 


Computer Drive West, Albany, New York and is organized for 


.the purpose of providing administrative and legal assistance | 


to nonprofit hospitals in New York State. 


5. Plaintifé Misericordia is a nonprofit New — 


York corporation which provides in-patient. and out-patient 


hospital services to Medicaid-eligible patients. Its prin- | 


cipal place of business is in New York City, New York. 


6. .Plaintif£ Buffalo is a.nonprofit New York cor-_ 
poration which provides in-patient and out-patient hospital 


: : 
services to Medicaid-eligible patients. Its place of business 


is in Buffalo, New York. 


” DEFENDANTS 


. e 


7. Defendant Philip L. Tota or his oredecessor in. 


“office is, and at all times relevant hereto was, the Commis-— 


sioner or Executive Deputy Commissioner of Social Services 

of the State of New York (“Commissioner of Social Services"). 
The New York State Department of Social Services is the 
Single state agency designated to administer or supervise 

the administration of the medical assistance prcyran under 


e 


* 
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the Medicaid grovistons of the Social Security Act. In im- 
plementing the freeze, defendant Tota has acted, and is act- 
ing, under color of the law of the State of New York and 


contrary to sisi Constitution and laws of the United States. 


' 8. Defendant Robert P. iia an is, and at all tines 
relevant hereto was, the Commissioner of Health of the State 
of New York (“Commissioner of Health"). In implementing the 
freeze, defendant “Whalen has act -d, and is acting, under 
color of the law of the State of New York and contrary to 


the Constitution and laws of the United States. 


9. “Defendant Peter Goldmark is, and at all times 
Lev erent hereto was, the Director at the Budget of the State 
of New York ("Director* Peo Tn implementing the freeze, de- 
fendant Goldmack has acted, and is acting, under color of the’ 
law of the State of New York and contrary to the Constitu- 


tion and laws of the United States. 


10. Defendant Hugh L. Carey is, and at all times 
relevant hereto was, the Governor of the State of New York 
("Governor") and as such vested with bie executive power 
of the State. _in implementing the freeze, defendant Carey 
has acted, and is acting, under dolor of the law of the 


State of New York and contrary to the Constitution and laws 


of the United States. 


ll. Defendant David Matthews is, and at all times 
relevant hereto was, the Secretary of the United States De- 
Partment of Health, Education and Welfare (“Secretary”) and 
ts the federal officer ultimately responsible for the lawful 


administration of the Medicaid Program. 


| 
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. JURISDICTION AND VENUE 


8 Oe ee ees OR Oe EEE a 


oe This action arises under the Medicaid Act, 42 
USC § 1396 et seq. and the regulations promulgated desseuades, 
42 USC § 1983, the Administrative Procedure Act, S USC § 701 
et seq., article VI of the United States Constitution, the 
the Fifth and fourteenth amendments to the United States Con 
stitution, the New York State Constitution, the New York State 


Public Health Law and the New York State Social Services Law. | 


1s. entadtetion is vested in this Court under 28 
USC §§ 1331, 1343, 1361, 2201 and 2202, Pub, L. No. 94-182, 
§ lil (Dec. 31, 1975), 89 Stat. 1054 and principles of pen- 
dent jurisdiction. The amount in controversy exceeds the 


sum of $10,000 exclusive of interest and costs. 


14. Venue lies in this District pursuant to 28 
USC § 1391. a 


¥ 


CLASS ACTION ALLEGATIONS 


15. Plaintiffs are authorized to and do bring 
this action pursuant to Rule 23(b) (2) of the Federal Rules 
of Civil Procedure on behalf of’ themselves and all other 
nonprofit hospitals in New York State rendering hospital 
services to Medicaid patiénke on and after January 1, 1976. 
The Class is so numerous that joinder of all members is im- 
practical. Upon information and belief, there are approxi-| 
mately 275 hospitals in the Class. There’are questions of © 
law and fact common to the Class, including whether the 
freeze on 1976 Medicaid hospital reimbursement rates is in 


Violation of the Medicaid Act and regulations, the supremacy 


f 


. i 
soe 

: . 
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clause tortien. VI of the United States Constitution), the 
fifth and. fourteenth amendments to eha United Statas Constitu- 
tion, the New York State Constitution, and ‘the New York State 
Social Services Law. Plaintiffs will fairly and adequately 
protect the interests of the Class. Defendants have acted 

and have refused to act on grounds generally supileebic to 

the Class, thereby making appropriate oréiiminacy and final 
injunctive and. declaratory relief with respect to the Class 

as a whole. i 


"s 


-. STATEMENT OF FACTS 


16. The United States provides funds to a state 
which is funding and administering a state plan approved by 
i Secretary for Nica asics of medical assistance to 
certain categories ‘of low income and indigent persons in ac- 
cordance with law. ‘This joint federal-state program is noua 
as the Medicaid Program, and i governed by Title XIX of the 
Social Security Act, 42 USC § 1396 et seg., and the regula- 


tions promulgated thereunder. 


17. The Medicaid Act and regulations require 

that a state Medicaid plan peantee for payment to hospitals 

of the reasonable cost of in-pat tact hospital services ~ 
rendered to Medicaid patients in accordance with methods 

and standards developed by the state and approved in savenee 
of implementation by the Secretary. Pursuant to the Medicaid | 
Act and reyuvlations, changes cannot be made in the methods 
oc standards for determining in-patient hospital reimbursement 
rates without the prior approval of the Secretary. The Medit 
caid ial a 45 C.&.R. § 250. 30, proviie thet the reason= 


able cost of in-patient hospital services shall be determined 


in se tiaes ‘ul bh the etandarde and netnginise far neror brine 


) 
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4 
| 
i ing reasonable cost ender the Medicare Act, 42 USC § 1395 
et seg. (with an exception not felevant hereto) or under 

an alternate method which has been approved in advance by 


o 


the Secretar. 


ecm oo o 


18. One of the criteria ‘wee the Medicaid regula- 


phedied reaui-e the Secretary to consider before he approves 


= =a @2 St os oe 


cost: is that the alternate method give “{a]ssurance of ade- 


quate participation of hospitals and availability of hospitals 
! 


4 


services of high quality to title XIX -secuaand is Pigacae 
45 C.F.R. § 250. 30(a)(2) (it) (a). 


' ilan alternats sethod for the determination of reasonable 
19. The New York State seeastient of Social Ser- 


vices prepared the new York State Plan for Medical Assistance 


that 


®fAs a condition for receipt of Federal funds 
under title XIX of the Social Security Act, 

the NEW YORK STATE DEPARTHENT OF SOCIAL SER- 
VICES...agrees to administer the program in : 
accordance with the provisions of...[the) : 
State plan, the requirements of title XIX of i 
the Act, and all applicable Federal regula- : 
tions and other official issuances of the 
Department." Preface to Section i. 


2i. On March 30, 1976 the Commissioner executed 


an amendment to the Plan pursuant to Pub. L. No. 94-182, 


§ 111 (Dec. 31, 1975), 89 Stat. 1054 consenting to suits 


in federal court by or on behalf of providers of in-patient 


@ 
hospital services with respect to payment of reasonable ‘ 


: 


i 
Ae ("The Plan" ) VntSR: ae been BER EO teS by the Secretary. : 
a 20. Under rhe Plan, ‘the Canilastenies has agreed ; 

a 
F of such services and waiving any immunity from such 


wea Ge 


— ee Se SF ee ee 
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suits under the eleventh amendment to the Constitution or if 


‘otherwise. 


22. “pursuant to the Nedicaid Act and regulations, 


the Plan includes in-patient hospital services among the 


e 


4 i ris i Ma al J 
23. ‘The Plan sets forth “the methods and standards 


services which will be provided to eligible Medicaid patients. 


used, after review and approval, for the payment of the rea- 
sonable cost of inpatient hospital services." Section 
4.19(b). These methods and Standards have been approved by 


the Secretary as an alternate method of reimbursement. 


24. ° Under this alternate method, ‘final rates are 
calculated in advance of the year to which mney apply by ad- 
justing allowable hospital costs: incurred two years before 
the rate year to account for projected inflationary increases 
peace to and during the rate year. Peoteettons of these in- 
creases see dade on the basis of cost indicators such as the : 


consumer and wholesale price indices. 


25. The Medicaid hospital in-patient reimbursement _ 
rates for services rendered by .members of the Class an one 
after January l, 1976 were not calculated in accordance with 
this method. Thetead: the members of the Class have been and | 
continue to be reimbursed for 1976 services at 1975 rates : 
which were calculated on the waate of PiPase tee increases in 


1973 costs. 


/. ° bal | 
26. The rates received by the members of the Class 


fin 1976 ace interim rates and not final rates'as is required 


under: the approved alternate method. 


- 
come areas oom a: - ae 6. caccesee 


”97. AS a result of the. terinerea:: to which the 


oes oe 


entire economy has been subject, the teasonable cost to the 
members of the Class for the delivery of in-patient hospita) 
Services to Medicaid Patients has been and is greater in 
1976 than it was in 1975. Thus, using 1975 rates as the 
rates for reimbursing the members of the Class for Providing 
in-patient hospital services in 1976 necessarily results 


in the hospitals' eee ee tess than theic reasonable te setarict 


a5. The eet of 1976 Medicaid ins hos-~ 
pital reimbursement rates at 1975 levels has never been ap- 


Proved by the atcestay. 


29. The Medicaid Regulations, 45 C.F.R. § 246. 10 
(a) (3), require chat an approved State plan provide ees 
a medical care advisory committee which “will have adequate 
Opportunity for meaningful Participation in policy develop- 
‘f{ment and program administration, including the furtherance 
of recipient Participation in the Program of the agency." 
The New York State Plan provides ae a Medical Advisory 
Committee in accecdanée with 45 CFR, § 246.10. Section 
365-¢(2) of the New York State Social Services Law dais 
that the Medical Advisory Committee “shall advise the com= 
missioner [of Social Services] with respect to (Medicaid] 
health and medical Care services" and requires that the 
Committee meet at least once a year. The Medical Advisory 
Committee has not met within the past yeac and was not con- 
Sulted about the implementation of the jicadaning Mar eeriant e 


hospital reimburs Sement cate freeze, 


meee see 


a 
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30. The New York State Public Health Law requires 
hospitals in New York State to provide certain in-gatient 
hospital services. Pursuant to this statute, the members of 
the Class are obligated to provide in-patient hospital ser- 
vices to Medicaid-eligible patients. Under the freeze on 
1976 rates for these services, the members of the Class will | 


be reimbursed at less than reasonble cost for these services. 

. ‘ 4 i ee i 

"31. Pursuant to the Medicaid Act and regulations, ( 

and the New York State Plan, in-patient hospital services are. 
supposed to be made available under the Medicaid Program to 

all Medicaid-eligible patients. If the freeze on 1976 Hedi- 

caid in-patient hospital reimbursement rates continues, many 

of these patients will be unable to obtain in-patient hospital 


care because of the financial impact of the freeze on the 


members of the Class. me f : Pune 


STATUTORY CLAIMS 


32.. The freeze on 1976 Medicaid in-patiece hos- 
pital reimbursement rates violates the Medicaid Act and reg- 
ulations and the New York State Plan in that it results in 
the members of the ciaes being reimbursed at less than their 
reasonable cost for in-patient ibkpttat services rendered to | 


Medicaid patients. 


33. The State Defendants have violated and con- 
tinue to violate the Medicaid Act and regulations:and the 
New York State Plan by formulating and applying 1976 Hedi- 


caid in-patient hospital reimbursement rates that were not’ 


calculated in accordance with the alternate reimbursement 


t 


method contained in the Plan and approved by the Secretary. 


10 


‘ 
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34. The freeze on 1976 Hodicatd in-patient hos- 
pital ceimbucsement cates violates the Medicaid Act and reg- . 
julations ard the New York State Plan in that it-has not been 
| approved as part of the New York Plan by the Secretary. 
' : 
ae “The failure of the State Defendants to formu- 
‘}late anythirg ‘but interim 1976 Medicaid in-patient hospital 
reimbursem*n: rates violates the Medicaid Act and ceguietions | 
and the New “ork State Plan which recuire the issuance of 


final rates prior to the beginning of the rate year. 


38... The freeze on the 1976 Medicaid in-patient 
hospital reimbursement rates violates the Medicaid Act and 
regulations, the New York State Pién ave the New: York State 
Soctal Services Law in that it was put into effect without 


proper prior consultation with the Medical Advisory Committee. 


37. The freeze du the 1976 Medici.id in-patient 
hospital be tubdreepent rates violates the Medicaid Act and 
regulations and the New York State Plan since under {t the 
availability of these services to Medicaid-eligible patients 
will be reduced below legally required levels. 

CONSTITUTIONAL CLATNS : 
ae . 


38. The freeze on 1976 Medicaid in-patient hos~ 
pital reimbursement has the effect of state law and violates 
the supremacy clause of the United States Constitution, 


article VI, because it is in conflict with the laws of thd 


United States on the same subject matter. eile 


as 


39, The freeze on 1976 Medicaid in-patient hos- 


pital reimbursement rates violates the due process clauses 


—_— some © oors 


we 


’ 
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of the fifth and fourteenth amendments to the United States 
N 


Constitution and the New York State Constitution insofar as 


the members of the Class are deprived of their property with- 


out due process of law when they are cequired to provide 
Medicaid patients with in-patient hospital care for which 
they receive reimbursement at levels tess than reasonable 


cost. ‘ 
40. Plaintiffs have no adecuate remedy at law. 


41. Plaintiffs have suffered and will continue to 
suffer irreparable injury unless the freeze on 1976 Medicaid 
in-patient hospital reimbursement rates is preliminarily and 


permanently enjoined. 


COUNT: II 
42. Plaintiffs repeat and reallege each and every 
allegation contained in paragraphs 1-41 with the same force 


and effect as if fully set forth herein. 


43.» By Chapter 76 of the Laws of 1976 of the ° 
State of New York, adopted March 30, 1976, the members of 
the Class' Medicaid reimbursement rates for out-patient hos- 
pital services rendered during the period January 1, 1976 
through March 31, 1977 have been frozen at the level of 


their 1975 out-patient rates. 


44, The 1975 Medicaid rates for out-patient hos- 
pital services were calculated in advance of 1975 on the - 
basis of 1973 allowable costs for such tees which were 
then adjusted to account for inflationary cost increases ex~ 


pected to occur prior to and during 1975. The .ceasonable 
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cost to cach of the members of the Class for the dclivery of 


out-patient hospital services to Nedicaid patients is S greater | 
{n 1976 than ic was in 1975 ona) is less shen ‘the maximun - 
rate allowed wade the Medicaid Act and regulations, namely, 
the Seuasiele eccienies Bhiss, Thus, using 1975 rates 

‘as the rates for ceimbursing 1976 out-patient hospital 

services necessarily results in the hospitals receiving 


less than their reasonable costs. 


45. Pursuant to the Medicaid Act and regulations, 


and the New York State Plan, out-patient hospital services are 


supposed to be made available under the Medicaid Program 


to all fest eaia-esigtnle patients. ir ts | 


46. If the ‘freeze. on 1976 Medicaid out- putter 


fi chao ; 


j hospital reimbursement rates continues, many of these patients 
j 
will be unable to gueate out-patient hospital care because of. 


the financial impact of the freeze on the menbers of the ou 


§ 250. 3018) (6), ‘a ‘State plan must provide for rates — 


‘hich are designed to anidet participation ‘ 
'. of a sufficient number of -providers of ser- - 
vices-in the (Medicaid] program so that eli- 
gible persons can receive the medical care - 
and services included in the plan at least 
to the extent these are available to the 
* general population.” 


At present, the out-patient departments of the members of the 


Class ace the only source of the medical care and services 


{[Bumber. of persons. -eLigible-for,Mediealde. 1. the freeze on 


i||1976 Hedicaid out-patient: hospital. reimbursement. cates con- 


a : 47. Under the Medicaid regulations, 45 c. P.R. 
ee tinues, many of these patients will be: unable. to. obtain: these 
| ie . z Bs 


ee = 


KOE Fh Re een + Tee» 


secvices from members of the Class with the result that 
these services will not be available to these patients to 
‘ 


‘ithe extent they are available to the general population. 


48. The New York State Public Health Law requires 
hospitals in New York State to provide certain out-patient 


' hospital services to persons in need thereof. Pursuant to 


this statute, the members of the Class are obligated to pro- : 
‘lwade certain out-patient hospital services to Medicald-eligible 
| patients. Onder the freeze on 1976 rates for these services, | 
the members of the Class will be reimbursed at less ane 
reasonable cost for these services. 
CLAIMS 
a The Keiees on the 1976 Medicaid out-patient 
hospital reimbursement rates violates the Medicaid Act and 
regulations and the New York State Plan since under it the 
availability of these services to adieati~ei tc bie patients 


will be reduced below legally required levels. 


50. The freeze on 1976 Medicaid es hos- 
pital reimbursement rates has the effect of state law and 
violates the supremacy clause of the United States Consti- 
tution, article VI, because it is in conflict with the laws 


of the United States on the same subject matter. 


Sl. The freeze on 1976 Medicaid out-patient hos- 
pital reimbursement rates violates the due process clauses 
of the fifth and fourteenth amendments to the United States 
Constitution and the New York State Constitution insofar as 


the members of the Class are deprived of their property with- 


out duce vrocess of law when they are required to provide 
Medicaid patients with hospital care for which they receive 


reimbursement at levels less than reasonable cost. 
52. Plaintiffs have no adequate remedy at law. 


- 53. . Plaintiffs have suffered and will continue 
to suffer irreparable injury unless the freeze on 1976 
Medicaid out-patient hospital reimbursement rates is pre- 


liminarily and permanently enjoined. 


WHEREFORE, plaintiffs pray 


(a) that this Court declare and adjudge that the 
freeze on hoepttat cetnbursenent rates for services rendered 
Hedicaid patients on or after January sty 1976 be declared 


and adjudged unlawful; © 


(b) that this Court preliminarily and permanently | 


enjoin the State vaagatesteon aici and their successors, officers, 
agents, servants, employees and attorneys from applying or 


attempting to apply such freeze to the Class; 


(c), that this Court. preliminarily and permanently 
enjoin the State Defendants from submitting any amendment to 
the New York State Medicaid Plan which would authorize reim- 
bursement for hospital services rendered Medicaid patients 


at less than rezgonable cost; 


(d) that this Court preliminarily and permanently 
enjoin defendant Matthews and his successors, officers, 
agents, servants, employees and arrarneyt from approving any 


amendment to the New York State Medicaid Plan which would 


eer eseeamms1s GE Ge aueceme 


provide Cor the reimbursement of hospital services rendered 


to Medicaid patients at less than-reasonable cost;. 


(e). that this Court preliminar‘ly and permanently 
order defendant Matthews to exercise such authority as is 
provided by law to eeaper compliance by the State Defendants 


with the Medicaid Act and piniban tains 


(f) that this Court issue an injunction which 
would preliminarily and permanently order the State Defend- 
ants, their successors, agents, servants, employees and at- 
torneys to comply with all federal laws and rules and regu- 
lations of the United States Department of Health, Education 
and Welfare applicable to the New York Medicaid Program in- 
cluding ‘reimbursement on the basis of reasonable cost so 
long as the State of New York continues to participate in 


the federal MeJicaid Program; and 


(9) that plaintiffs be awarded such other and 


further veltes as to this Court may seem just and et 


' 
Dated: New son. New York : 
May S, 1976 eo on 


PROSKAUER ROSE GOET2 & MENDELSCHN 


sl. Jeet E Tiles 

wlth Tapecmean 0 
A Member of the Firm . 
Attorneys for Plaintiffs 
300 Park Avenue : 
New York, New York 10022 


(212) 593-3000 
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the following clarification materials for the above subni. 
om 


Le 


Ene. 


i 
! 
k 
t 
t 
i 
c 
i 
i 
5 
i 
i 
i 
a 
. 
i 


A revised copy cf Submittal 76-28 which contains the clarifications 
* 4 

Subraitted to you by letters dated August 5, 1976, August 9, 1976 

and August 12, 1976. 


A statement setting out the appeals process 
indicated at our August 12th meeting, this m 
distributed to all hospitals statewide with isn ¢ to 
make it clear and readily accessitle to all in seveste pa ; 
Such distribution will incorrorate both the enclosed end ti 
process asscciated with &. L]—z and will take place as soon as 


is administratively possible. 


As agreed, the enclosed should make it possible for you to apcrove 


‘ 


Submittal 76~23, effective this date. Thank you for your efferts end those 
of your staff, on our behalf. 


Sincerely yours, 


J. Raymord Diehl, Jr. 
Acting Deouty Corsmissioner 
Division ef Medical Assistance 
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. hess expensive alt: 
iottows system of accounting A es ee 
end xeporting ey Lilowable costs 
_ Generally accepted accounting... . ¢ Recoveries of 
~principles He es  pepreciation 
Accountant? s certification “ae Interest 
-Certification by operator or | '- Research 
orticexr ; ; 
Audits 
Patient days : ay 
Effective period of petites AG operators 
ment xates ete Costs of related orge 
Computation of basic rate ie :  Dwations 
Payment for referred ambulatory e437. Return on investment 
services. (oo a BBO Capital coset xejnburs 
Groupings ~- ment 
Ceilings on payments 86.31 Termination of servic 
Adjustments to basic computed 86.32 Sales, leases and rea 
rate ; transactions 
Final rates - $6.33 Reserved * 
Revisions in certified rates 86.34 Intcrim Rules for 
, Residential Health - 
Care Faciliti :s 


e 


y *See note attached , ‘ 
Section 86.1 Definition. As used in this Part, the term "medical 


° 


| facility'' shall be deemed to include all facilities or organizations 


covered by the term " hospital or home health agencies" as defined in 


| article 28 of the Public Health Law, except residential health care 
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aes e - ae 
: / 
facilities provided that such nedbaatt facility possesses a valid operatias 


€ 
State 
certificate issued by the/Commissioner of Health and where required, 


‘has been established by the Public Health Council. 


86.2 Medical facility rates; article IX-C corporations. (a)_Compu- 
tation of rates of payment by article IX-S corporations to medical 
facilities shall be governed by the provisions of this Part. 

(ob) Each such corporation shall submit, for approval by the 
State Comuissioner of Health, a proposed reimbursement formula not. 
inconsistent with the rules set forth in this Part. 

(c) Any such corporation or combination of worporations way. non 
application to and approval of the State Commissioner of Health, use 


' a different grouping of facilities for reimbursement computation 


2 
° 


purposes, provided such grouping assures incentive for the efficient 
‘s operation of individual umes facilities equal to ree ee the 
-groupings seeeidan for in section 86. os of this Part. 
(d) The State Commissioner of Health may not certify rate | . 
pohuduise for payments by such corporations unless they have submitted to _ 
the commicsioner and received approval of a dian which: 
(1) establishes a procedure for monitoring the need for 
hospital admissions of its subscribers; and oo i 


(2) establishes a procedure for the re-certificetion of 


a subscriber's continued hospital service needs. 


ee er er 


86.3. Financial ar-~. statistical datz required. (a) Each medical 
facility shall complete and file with. the New York State Department 
of Health and/or its agent annual financial and statistical report 


forms supplied by the department and/or its agent. Medical facilities 


. certified for title XVIII (medicare) shall use the same fiscal year : 
'. 
\ 
iy \ . 
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fov title 21. (medicaid) and title y (children's bureau prosrare 
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@s is used for title AVETT. Atl medical facilirise must rep 
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their operations from January 1, a Forward an a calendar year 


basis. 


a“) Financial and statistical reports required by this pert 


‘shall - ee submitted to the. department and/or its agent no later then 


120 days following the close of the fiscal period. Extensions of 


“time for filing reports may be granted upon PRED eer iog received 
"at least 15 days prior to the due date o£ the report/only in those 
ne where the medical facility establishes, by document cacy 
evidence, eee the report cannot be filed by the due date for 


reasons beyond the control of the facility. 


ten In the event a medical facility fails to file the required 
financial and statistical report on or before the due dates, or és 
the same may be extended PEnSuent to paragraph (Db) of this section, 
the State Commissioner of Health shall reduce the current rate by 


two percent for a period beginning on the first day of the calendar 


month following the due date of the required report and continuing 


until the last day of the calendar month in which saig required 


report is filed, 


(d) In the event that an 
State 


y information or data which a facility 
‘has submitted to the/ Depa 


rtment of Health on required reports, budgets 


Or appeals for rate revisions intended for use in establishing rates 


is inaccurate or incorrect, whether by reason of subsequent events or 


otherwise, such facility shall forthwith submit to the department a 


- 27 - 
correction of such infor abton Or data 


as the document being corrected. 


86.4 Uniform systen of accotntins and reper 
ties shall maintain their records in accorda 
uniform chart of accounts and definitions establishec 
Commissioner of Health. Records shall be maint 
‘types of medical facilities in accordance 
of the State Hospital Code coverings the particu 
Rate schedules shall not be certified by the Commissioner of Health 
unless medical Pectieeies are in full compliance with repo i 


requirements of these sections. 


86.5 Generally accepted accounting brinciples. The completio 
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of the financial and Statistical report forms shall be in accordance 
“with generally accepted accounting principles as applied to, the 


medical facility unless the reporting instructions authorize specific 


. 


variation in such principles. 
86.6 Accountant's certification, The financial and statistical 
reports shall be certified by an independent licensed public accountant 
or 20 independent certified public accountant an accordance with 
such regulations as the State Commissioner of Health shall establish. 
The requirements of this Section Maat cok apply to medical facilities 
operated by units of government of the State of New York. 
86.7 Certification by operator or officer. The financial and 
Statistical reports shall be certified by the operator or an officer 
of the medical facility. | 
86.8. guia (4) All fiscal end statistical records and 


reports. shait be subject to audit. 


~ 995 
(b) Subsequent to the filing of tequired Fiscal and s 


reports, field audits shall be conducted of tha 


a =: 


facilities, when appropriate, and in a time 


by the State Department of Hee ith. Where feast’ 


enter into an agreement to use 2 combined audit (medicure-me 


sm 


other organizations and agencies having audit uccunenias ilities) 


satisfy the department's auditing needs. 
(c) The required fiscal and statistical tecorts si hale be sv" 
audit for a period of six years from the date of their filing 


the department. This limitation shall not apply ie 


° 


fraud may be involved. a. 
(a) Medical facilities shall ae given 30 days senak he, ma 
 Hottitesbion of audit findings to appeal such findings by submitting 

data intended to justify the facility's Popities in the areas fared 
sagreement. Failure by the medical facility to reply to such 
ithin the 30 day period, or to receive from the departcent 


an poieues ae of time for reply, shall be considered as acceptance of 


(e) Rate revisions Fesvultine from audit findings. may be made 
retroactively to the period or periods during which the rates based 


on the periods audited were established, 

(fe) All overpayments resulting from rate revisions shall bee 
interest at the rate of seven percent per annum from the date of such 
overpayments and be subject to such penalties as the Commissioner of 
Health may impose for the incorrect completion of the a or the 


failure to file required zevisions of the report in the sa of up 


to 25 percent of the overpayment for negligent incorrect completion 
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or negligent failure to file revisions and up to 100 percent of 
overpayment for wilieur incorrect con * op igs ead A geal 


file revisions. 


86.9 Patient days. (a) A “patient day" is the unit 
denoting lodging provided and deveieck rencered te one 
‘betw tween the census-taking hour on two successive ears. 

(b) In computing patient days, the dey of admission 
counted but not the day of discharge, When ‘patient is 
discharged on the same ea this period shall be counted 
"patient day. ne. Bet see a 

(ce) For reimbursement purposes, three newborn days shall be 
reported as the equivalent of one adult or child day. The following 
“types of care shall not be treated as being rendered to newborns for 
patient day calculations: premature infant, newborn renaining in 
hospital efter mother's icicle sick infant care requiri ing general 
hospital service, and infant caré to those born ovtside the hospital 


.and not placed in the newborn nursery. as z . 


hey 
t : : 


(d) For reimbursement purposes, maternity patient days, pediatric] 


patient days and medical surgical patient days shall be determined by 


and 80 percent, respectively, of certified beds or the actual patient 
‘days, of care as furnished by the facility, Matexnity service patienty 
days, for the purposes of this computation, shall -include total 


epetient service days for all patients housed in the maternity 


e using the highér of minimum utilization factors of 60 percent, 70 serc 


This cieatur utes shall become effective for minimum utilizatic 


Tf maternity unit services on January Ma 1973 and for pediatric and 


2 medical-services with the rates established based on fiscal data 
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siituinmmacuce by. hospita 


application by the health 
of beds, for seasonal utilization v 
2) the cases where waiver is found to be 
end necessity. 


(e) “For reimbursement purposes patient days 
Surgery, coronery angiography and other Cerdiec iz 
aad k aeey tra ansplants shall be computed es follows for thoss 2c 


engesed in such operations or procedures and execying 


200, 200 ox 25. epeeantons or iat cceece Heap Reheat: » Guring the 


reporting period. 
ai) Patient oe fos any, facili ty engesed in op 
— and carrying out less thaa 100 such operations during 
the reporting period shall be increased by an azount equal to 
the average length of stey for open heart surgery cases multi- 
plied by the difference between 100 end the actual open hea 
surgery operations carried out by the facility. 
(2) Patient days for any fact Vity eneapad. 
‘angiography and other cardiac invasive Proredue 
carrying out less than 200 such procedures eur the reporting 
period shall be increased by an amount equal to the average 
length of stay for such procedures multiplied by the difference 
between 200 and the actual procedures carried out by the 
facility. 
: (3) Patient days for any facility engezed in kidney 
transplants and carrying out less than 25 such transplzents 


during a reporting period shall be increased by an amount 


équal to the average Tebeth of stay for kidney transplants 
multiplied by the difference between 25 and the actual 
transplants carried out by the facility. 

The provisions of this subdivision may be waived by the State 


Comnissioner of Health upon application by the health facility in 


those cases where waiver is found to be a matter of public interest 


Say cecessthe. 

86.10 Effective period of reimbursement rates. . Certification cf 
reimbursement rates of payment by governmental agencies shall be for 
a 12-month caiendar year period or for such other period as may be 
prescribed. Certification of reimbursement rates by article IX-¢ 


corporations shel be for the periods specified in the reimburse- 


ee formula approved by the Commissioner of Health. 


. 86. 11 Conputubion ef basic vate. () Basic rates shall be 
computed on the basis of allowable fiscal and statistical data subaite 
by the medical fautiiey for the fiscal year ended at least six months 
prior to the effective date of the rate. The computed rates sall be 
all-inclusive rates taking into consideration total allowable costs 
and total inpatient days. In those cases where patients paid for by 
government agencies are not assigned accommodations on _ the basis of - 
medical necessity, availability of beds of all types, or where a 
facility has a practice resulting in sezvices to governmental patients 
being provided at lower than average cost, appropriate modifications 
in allowable costs shall be made. 

(b) Reimbursement rates for emergency and clinic outpatient 


services shall be computed on the basis of allowable costs for such 


services and the units of service. 
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(1) Units of service for facilities providing rediother:- 


7 


peutic services and carrying out less than €900 procedures duri«:: 


the reporting period shall be increased by the differance 


“Ar, 


the number of procedures carried out and 6020. 


(2) Units of service for facilities provicing 


services and carrying out less than 1200 procecures 


unit or 3000 procedures if a free stand 


’ 


e 


treatment center shall be increased by the 
number of procedures carried out and eithe= 
on the type. of facility. 
(3) the provisions of paragraphs (1) and (2) of this subdivis 
may be waived ty the State Commissioner of Health upon application 


the héalth facility in those cases where waiver is found to be 4 


‘matter of public interest and necessity. 


86. 12 Payment for referred ambulatory services. Effective 
eis ay 1970, payments to hospitals for services to referred ambulatory 
patients shall be on a fee-for-service basis in accordance with State 


t ord e 
fee schedules promulgated for the appropriate services. 


86.13 Groupings. (a) For the Purpose of establishing ceilings, 
noticed facilities shall be grouped as follows: 
(1) Type of medical facility. 

(4) hospitals part of or affiliated with teaching 
centers or maintaining a substantial program af graduate 
education by number and size of American Medical Association 
and American Dental Association approved residency programs, 


adjusted by wage geographic differentials; 


. 
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endent out-o £-hospital health. facilitics ; 
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(iii) Upstate standar 


- (iv) Upstate non- ~SMS > 


° 2 


Geographic areas for  wedtoel facili: ies: oth 
“hospitals. : 


mes Western New York hospital yieitnes saute 
Gy Rochester hospital service region; 
Gay’ Central New York hospital service region; 
(iv) " Northeastern New York hospitel service region; 
-(v) Long Island hospital service region; 
(vi) Northern Metropolitan hospital service region; 
(vii) New York City hospital service region. 

(4) - Size of medical facility. 
(i) Teaching hospitals, smaller programs: 
(a) Up te 100,000 patient days; 
100,001 to 125,000 patient days; 
125,001 to 150,000 patient days; 


150,001 and over patient days. 


oe at 
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(44) Teachin 1 hospitals, 
io, (a) Up.to 175,000 patient days: 
(>) 475,001 ta 225,000 patient daye: 
(¢) 225,001 and over gay t days. 
Ae Voluntary gene eral, non-teaching ~SuSA) : 
(a) Up to 25,000 patient days; 
 (b) 25,001 to 50,000 patient 
1 50,001 to 75,000 patient 
(d) 75,001 to 100,000 patient 
fe). 100 001 and over patient deus 
an Notontay general, _hon-teaching (epstate SMSA ): 
ea). Up to 25 ,000 patien t days; 
: (b) (25,001 to 50,000 patient dege: 
- (c) 50,001 to 80,000 patient deys5 = 
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_(€d) 80,001 and over patient days, 
“Voluntary general, non~teachin _(non- sus) 

a, Up to 15,000 patient days; 

(b) 15,001 to 30,000. patient days; 
(c) 30,001 to 45,000 erick eave: 
(qd) 45,001 to 75,000 patient days; 
(a) 75,001 to and over patient days. 
Public, ‘non-teaching: 

(a) Up to 20,000 patient — 

(b) 20,001 to 40,000 patient days; 
(c) 40,001 and over patient days. 
Proprietary, non-teaching: 

(a) Up te 20,000 patient days; 


(b) 20,001 to 40,000 patient days; 


° 
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fe) 40,0C0L fo 60,000 patient days: 


(gd) 60,001 and over patient days. 


(iii).  vroprietary. 

(b) Where one group contains insufficient number of 
medical factlicies needed to establish a ecemuiedh be ceilin 
such institutions ehalt be enasigered a. part of another Goneeealis 
group. : 

(c) Facilities with costs less than 75 percent a over 125 
percent of the weighted average cost o£ the group. will be excluded 
from the ceiling computation. Such facilities will be subject to 
any ceilings developed on the basis of the facilities remaining in 


the group. : ' 


86.14 Ceilings on payments. (a) Ceilings as specified in 


this section for comparable groups of medical facilities will be 


established for the caeuberton of reimbursement rates for care 
provided. The ceilings eualL ue considered prior.to the addition 
of a factor to bring costs to peahectel eiccedieucs Levels during 
the effective period of the reimbursement rate. 

(b) In computing the allowable costs for inpatient routine 


services for hospitals, no amount shall be included that is in 


excess of the weighted average cost of routine 


: -~ 36 = 
inpatient services of all hospitals in the group. For tho 
purpose of this computation, routine inpatient services 
not ee capital costs, costs of schools of nursing, 
of interns and residents, and costs of ancillary 
computing the allowable costs for ancillary services for hospitals, 
no amount shall be included that is in excess of 
the weighted average cost of ancillary services per disc 
For the purpose of this computation, ancillary services 
include capital costs, costs of schools of devote. costs o£ 
interns and residents and costs of routine inpatient services. 
Effective with base year 1975 hospitals determ nined oo ae time 
during the base year ix rate computation purposes to be pro- 
viding an eae ee level of care a determi ned after review 
by the State Hospital Review and Pianstad Council shall not be 
Sndtudad in their geurceii aes groups for the purpose of determining 
ceilings, but will be subject to any ceilings developed on the basis 


of facilities remaining in the group. 
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(¢) Im computing the rates 
hose bealth agencies, no amowut ma; 


excess of the agency charges or in excess 


jz: weighted average cost of all agencies in eg ‘For hospital 


‘based home health agencies, no amount ney be in ciudee in a rate 
is in excess of 110 percent of the weighted average cos 


based agencies in thelr srez. 


- 


ay ES te computing’ the medicdl facility rates for methadone 


f maintenance treatment programs, no emount shall be included that is 


*'dn excess of: 


' (4) For treatment and diagnostic centers, the weit 
‘Sosiuded in the rate for erplovees* salaries and fringe 
benefits shall not exceed 115 percent of the customary 
employee cost, as determined by the comissioner, by 
Beographic area, required to staff a facility based on 
care to 300 patients. Such computation shall be based 


on an allowable staffing consisting of the full time 


equivalent of one physician, two nurses, six counselors, 


two vocational specialists, one clinic administrator and 


six additional non-professional employees. 
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(if) For hoapitai 
treatment prograns, the 
percent of the ceiling, by geographic 
determined in subparagraph (i) 
(2) The State Commissioner of H ch may % e ceiling 
limitations of this subdivision for those which 


. 


the prior budget approval of a State agency a 

finds ais recommends to the State Comaissioner 

he dete caiues that such. costs are reasonably related to the 
costs of efficient production of such services. 

(e) Hospitals operated by the Health and Hosp 
Corporation will be identéeted with we da to type and size 
with the sin certinee group of voluntary facilities iovelen 
in accordance with Skckies 86.13 and any ceilings established 
for the voluntary group of facilities will be applied to such 
hospitals. 

66.15 Adi ustmente to basic computed rate. (o\ Sarcent rates 
shall be established on a prospective basis. 

(b) To the allowable basic rate, computed in accordance with 
ceiling limitations, and prior to the addition af paeteal costs, 
realty leases, return on net equity capital, and leases, deprecia- 
| tion and interest related to equipment there will be added a 3 


factor to project allowable cost increases during the effective 
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period of the raimbursement rate. Such factor sha’ 1 


as follows: 


'S @ost shell 


(1) The elements of a medical facility 
be- weighted based on a sampling of data by the following 
ee | : 

(4) Salaries: and employee health and welfare 


expense to be computed based on a total of sub-weights. 


Nonpayroll administrative and general 


expense, 


(iii) Nonpayroll household and maintenance expense, 


(iy). Nonpayxoll dietary ‘expense. 
(v)’ Nonpayroll professional care expense. 


~ 


(2) Each weight shall be adjusted by the appropriate p 


_index for each category noted above, as well as for subcate 
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naeladwa among these cost indicators are elements of the, United State: 
Department of Labor consumer and wholesale price indices and special 
indices developed by the State Commissioner of Health for this purpose. 

(3) Geographic differentials may be established where 
approprixte. 

(4) During the rate period the cost indicators used in 
determining the projection factors in establishing the current certified 
rates may be compared with available data on such indicators, and any 
other economic indicators as deemed appropriate by the Commissioner of 
Health, es of mid-point in the rate period. Based upon such review 
the Commissioner may, in his discretion either certify new rates or 
adjust subsequent mabee for bay wanted or portion thereof when he 
determines that such new rates or adjusted rates are necessary to 
soot sche redel ae icequtttes arising from the use of previously 
certified rates. 

86.16 Final rates. No retroactive adjustments shall He mode in 
rates certified pursuant to this Part. This shall not preclude rate 
adjustments to correct errors in the determination of such rates. 
However, errors resulting from submission of information by a medical 
facility may be corrected if brought to the attention of the State 
Commissioner of Health within 60 days of receipt of the commissioner's 
rate computation sheet. Errors resulting from the rate computation 
process may be corrected if brought to the attention of the commissioner 


within four months of receipt of the commissioner's rate computation 


‘ sheet. 


86.17 Revisions in Certified Rates. (a) The State Commissioner 


of Health may consider only those applications for prospective revisions 


ome ° oe « ° ° 


pomeeemy 
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. : te, Po 
(1) requests for revisions in 1975 reimbursement rates 


st increases incurred prior to the effective date of this 
(2) errors made im the rate computation process or in the 
sudnission by a medical facility which have been brovght to the 
attention of the Commissioner within the time limits prescribed au 
Section 86.16; 
(3)  significent increases in the over-ull operating costs of 


a medical facility resulting from the implementation of additional 


progrems, stafr or services specifica ay manatee oer the facility 


“by the — ioe ee oe 


mo) LEL cant increases in the over-all Gpr raring costs os 


mediond facility resulting from capital renovation, expansion, re- 
placement or the Soetecion of new programs, staff or “services. approved 
for the medical facility = the Geese 
(5) "requests for malvecs of any provisions of Part 86 for which 
waivers may be granted by the Commissioner as prescribed in specific 
- (6) changes in ‘the method of providing services which result 
ina daver-eyer alt cost for the services provided, 
(b) Any request for the prospective modification of a certified 
rate nee ue aceonpanted ny financial, statistical and progran 
evidence sufficient to demonstrate over-all fiscal impact. 
(c) In view of the commissioner's responsibility for rates paid 
by government agencies and article IX-C corporations, and for revisions 
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’ a 
‘in such ‘rates, each medical facility shall elect for the remainder 
its rate period, whether such request covers the government agency 
rate, the article IX-C rate or both. The existing review procedures 
employed by article IX-C corporations are in no way intended to be 
affected by this subdivision. 

' (d) Any modified rate certified thereunder shall be effective 
on the first day of the month following 30 days after pieces of the 
request and justification. 

(e) The State Commissioner of Health may in his discretion, 
certify a new rate, direct that a hearing be conducted to peciuinwind: 
whether a'new rate should be certified, or disapprove the peeeke 


for certification. In any event, the commissioner shall notify the 
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requesting party: of his determinatjon. 

(2) 7s reviewing appeals for revisions to certified patue the 
commissioner may refuse to accept or consider an appeal from a 
health facility: 

(1) providing an unacceptable level of care as deteentaad 
after review by the State Hospital Review and Planning Council; 

2) epeeaned by the same management when it is determined 

by the department that this management is providing an unacceptable 
level of care as determined after review by the State Yoapheay : 
Review and Planning Council in one of its facilities; 

(3) where it has been determined by the commissioner that 
the operation is being conducted by a person or persons not) 


properly established in accordance with the Public Health Law; 
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(4) where a fine or penalty has heen imposed on the 
facility and such fine cr penalty has not been paid. 

In such instances subdivision (d) of this section shall not be effective 
until the date the appeal is accepted by the commissioner 

(g) Any facility determined by the State Hospital Reciew and 
Planning Council, after notice and opportunity to submit relevant 
material, to be providing an unacceptable level of care shall have 
its current reimbursement rate reduced by 10 percent as of the first 
day of the month following 30 days after the date of the determination. 
This rate reduction shall remain in effect for a one month period or’ 
until the first day of the month following 30 days after a determina- 
tion that the level of care has been improved to an acceptable level, 
whichever is longer. Such reductions shall be in addition to any 
revision of rates based on audit exceptions. A hearing procedure 
shall exist after action by the Hospital Review and Planning Council. 

¢h) Per diem Uapattede votes for hospitals shall be adjusted 
during each rate period to provide for the underpayment or overpayment 
of costs attributable es the prior year actual utilization being above 
or below that used in the rate calculation for the prior year, exclusive 
of minimum utilization adjustments as provided for in section 86.9 of ; 
this Part. In the determination of this adjustment variable costs will 


be excluded in the calcuation and utilization changes of five percent 


_or less will be disregarded. 


.* 86.18 Rates for services. (a) The State Comaissicaer of Heatran 


.shall; in certifying schedules for government payments to hospital:, 


nw 


separately identify all inclusive prospec.ive rates for inpaticnt 


services, emergency services and clinic services, 


(b) Payment for newborns shall be made at one-third of the mother’ 


rate, 


and operating in accordance with article IX%-C of the Insurance Law | 


. 


for days of care in excess of 60 consecutive days for inpatients in a 


-. general hospital shall be at an amount equal to the rate pronulgeted 
of such rate 
- less 16.67 percent/ unless the facility has in operation an effective 
program of control over utilization of such services which is in con- 


pliance or consistent with regulations and requirements certified or 


approved by the State Department of Health for medical utilization 


review of inpatient services, 
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86.19 Rates for medical facilities withovwt adequate cost 


expericsnce. Rates certified for facilities where adequate fiscal 


service data are not provided shall be determined on the basis of 
generally applicable factors, including but not limited to the 
following: : 


(a) .The usual and Waeouers rates, for ae services, 
the geographic area. : 

(b) ‘Satisfactory cost gedseckions. 

(c) Allowable actual expenditures. a . 

“¢(d) » An enticipated utilization of no less than the average 


for the geographic area or the minimums established - in this Part, 


whichever is greater. eS oes : 


86.20 Less expensive dveenatices: Reimbursement for the cost 
o£ provicing servi .es shall be the lesser of the actual costs incuxze 


--or those costs ick could reason, poEy be anticipated if such services 


of facilities or services which could have served 2s “effective Altern 
tives or substitutes for the whole or "any part” ‘of such service. 


ps = é 


86.21 Allowable costs. - (a) “To be eat Manes as allowable in 
detexmining reimbursement aeek, costs apst be properly chargeable to 
necessary patient care. Except as otherwise provided in this Part 
ex in accordance with specific determination by the commissioner, 
allowable costs stall be determined by the application of the principle 


of reimbursement developed for determining payments under the title 


XVIII (medicare) program. ; ‘ 


(b) Allowable costs may not include costs for open heart surgery 


or renal dialysis, except for emergencies, in facilities not approved 


. 
°. 


by the State Comnissioner of Kealth for this service. 
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/ 
w a ee provided by the Gperation of joint central services or use 


oes 
) Allowable cost sall tne Laide a monetary value assigned to 
services provided by religious orders and for services rendered by 
an owner and operator of a facility. 
(d) Allowable costs may not include émounts in excess of peneose 
Or iia title XVIII (medicare) costs or in excess of customary 
‘charges to the genera’ public. This provision shall not apply to 


services furnished by public providers free of charge or et a noninal 


fee.’ 


(e) Allowable costs’ shall’not include expenses or portions of 
expenses reported by individual facilities which are determined by 
the coir naan esi not to be reasonably related to the efficient produc- 


= of service because of either thé nature or emount of the particut 


(£) Any’ ae ceilings applied by the commissioner, as to 
allowable costs in the computation of reimbursement rates, shall be 
_ published in a hospital memorandum or other appropriate manner. 

(g) Reserved S 

(h) Allowable costs shall not include costs not prope rly rélated 
to ape ay care ox treatment which principally afford diversion, 
entertatnasnt or amusement to their owners, operators or employees. 

(i) Allowable costs shall not decdice any interest charged or 
penalty imposed by governmental agencies or courts, and the costs of 
policies obtained solely to insure oe the imposition of ‘such a 
penalty. : : : 

(j) Allowable costs shall not include the direct or -.adirect costs 
of advertising, public relations or{promotion except in those instanc 
where the advertising is specifically related to the operation of the 


facility and not for the purpose of attracting patients. 
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(k) Effective for fiscal years ending in 1976 and therealter 


allowable costs per unit of service (inpatient day, clinic VESwe. 


etc.) in a base year will not include any cost increases over th: 


Pes 


allowable costs in the prior year which are in excess of the in- 


flation factor used by the Department in determininc 
> 


ment rate in effect during such base year unless the 


. in the base year resulted in a rate revision related 


in accordance with 286.17. 


(1) Allowable costs shall not include costs of 


the reimou>:..4- 
cost Inerseses 


to such year. 


contribution: 


or other payments to political parties, candidates or organizations. 


(m) Allowable costs shall include only that portion of the 


dues paid to any professional association which has been demonstratr2< 


to the satisfaction of the commissioner, to be allocable to expendi- 


tures other than for public relations, advertising, or political 


contributions. Any such costs shall also be subject 


to any cost 


ceilings that may be promilgatec by the commissioner pursuant to 


section 86.21(£) 


= 


emery 
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86.22 Recoveries of expense. (a) Operating costs stzll be reduc: 
by the cost of services and activities which are not properly chargea’ 


to patient care: In the event that the State Commissioner of Health 
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determines that it is not practical to establish the costs of such 


services and activitics, 


tuted for costs. 


provision include: 


(1) drugs and supplies sold for use outside the medical 


facility; 


(2) telephone and telegraph ‘serv 


is made; a a 
(3) discount on purchas 
.G) living quarter 


G6) employee cafeterias 


(6) meals provided to special nurses or patients’ 


es; 


? 


Examples of activities. 


iees for 


ers rented to exployees; 


the income derived therefrom may 


be 


which @ 


(7) operation of parking facilities for community 


saat 


- (8) lease of office and wbhee space of concessionaires 


z 


peut services not related to medical service; 


. 


. 
ey o: 
SUDCCl.« 
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SuUescs; 


(9). tuitions and other peyoents for educational ‘service, 


room and board and other services ROE. directly related ta 


medical service. 


ind Services covered by thi 


eet ae . - es 


een of SD SD ae ay 
— ee awe 8 we 


a 

me eee ee cme ome pe Sue 

. . 

. . ° = - <1 ome on 


- + Reported a oo aes 
; 86, 23 Depreciation: (a)/ depreciation based on 5 Etctastes! cos 


‘28 micawotsed asa proper element of cost. |. 


(b) -In ibe computation of rates effective January 1, 1975 for y 


tary facilities, depreciation shall be included on a straight line 


method on plant and non-movable equipment. Depreciation on movabl: 


equipment may be computed on 2 straight line method or accelerated 
6 : L y : 

‘ under a double declining balance or sum-of-the-years' digits methc. 
é < 


Depreciation shall be funded unless the Commissioner of Health shal: 


eae: ° 
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have determined, upon application by the facility,:and after Inviti: 
written conmenis, [rom interested partics, “that the regues ted waive 
of the requirements foe funding is a matter of public interest 


necessity. In instances where funding » is required, such fund may 


be used only for capital expenditures with approval as requircd | or 


for the emortization of nee indebtedness. 


method | on ‘at ‘and non-novsble equi parent, ‘Depresiation on moveble 


- equlpaent ‘may be computed on a stra ight li ne method or accelezate 


a . st 


under a dotble declining balance or stm- of-the-years" 
oe - (a) in the comptitation of eedebur sement rates for 


“ fectlities, depreciation is to be conputed on “gatraight (Line bas 


plant and non-movable equipment. “Depreciation on movable equipment 


. 


may be corouted on,a straight line method or accelerated under a2 


double declining balance or sum-of-the-years’ digits method. 
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- In lieu of depreciation and interest, ‘on ‘the loan ‘finan ed portion 


% ; . 
(e) Medical facilities financed by mortgage loans’ pursus mt te 


ste Nursing Home Coxpanies Lew or the Hospite fe Mortgage Lean 


s 


Construction Law shall conform ro the requirem cents of this Par 


7 ¢ a oe.o. © : ts - 


“of the te {lities, a as allowable costs, however, the tate Commission 


. of Health shall al. ow hevek pees service on ea nor tgage! loan, tozget 


. 


with such oA fixed chazges, ‘sinking funds and xeserves 2s way 


. be ‘deteratned b the commissioner as necess2 to assure repayment 
pey 


. - 
- oe. » . 
ee wee 


‘Of the mortgage indebtedness. ro soe 


« a. 


""@) Acticle Tc ecxporations mey let to include in their 


veimbursement rates depreciation computed by a method other then the 


used in subdivisions (b), (c) and (d) of this section, subject to 
approval by the commissioner, 


lye 2 
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$6.24 Interest. (a) Necess exy interest on both current and 
‘capital indebtedness is an alloweble cost for all medical facilities 


(b) To be considered as an allowable cost, interest shall be 


incurred to satisfy a Financial need, and at a rate not in excess 
of what a prudent borrower would have had to pay in the money market 
at the time the loan was made. Alsc, the interest shall be paid to: 


lender not related through control, ownership, affiliation or persc. 
relationship to the horrower, except in instances where the prior 
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: Se : 
approval of the. Commissioner of Health has been, obtained, 


ale : E 
iS) interest expen stall be reduced by inves tinent income: wea 


the exception of income from funded ae otal qual it: on pension 


funds, or in instances where income from Pitts or pra nts is x 


by donors. . Interest on funds borre: ved Erom a donor restrict 


x funded depreciation is an aus Sapense., 
(d) Interest on capital @ebt in excess of 50 percent: of the n 


o 


depreciated value of buildings and fixed equipsent for voluntery. : 


° 


facilities shall not be considered an allowable ose unl ess the Stat 


. Commissioner oft Health, as of July ste, thas. 2 eleeady Finall 


; approved the Fiscal fea sibility | oF a project, or: therea’ fter ota 


7 _have determined, after invi ting vsitten comments ee interésted fe 


: eal ‘re ge Siw is of 2 
a ° - e ae ot . 


that eect tet debt in excess of suck amount is. a matter of public 


ees ° - . ° 


interest | oy does not threaten the conti: ined existence of the 


o# 


‘institution. ae i oe i. ch a: = 


. fe. Babeccae on a debt inctrred in paxt, or in whole 


efter July 1, 1971 that is in excess oc 75 Percent of the net deprec | 


e 


value of buildings and fixed equipment for proprietary facilities 
shall mot be considered an allowable cosc. In instances wheré capita 


-- 
. 


debt exceeds 75 percent of such value and the amount of interest 


considered as an allowable cost is wes the computation of th 


reimbursrment. rate shall include either an amount equal. to the amount 


which would ‘ave been tncluded under Section 86.29 of this Part had 


the operators invested additional capital equal to the amount on 
which interest is not considered an allowable cost or the interest 


eae ” whichever is ower. In no event shall ‘the total acount on whict 


e 


either interest or return on eats is computed exceed such net - 
depreciated value. In these cases, return on equity stall be ccr 


‘i o- 
on the basis of the, percent return in effect as of the date on 
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the debt wes incurred. Interest related to yefinanced mortga 


+ 
bat aa 
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_ indebtedness shall be considered an allowzble 

that it is payable with respect to an amount equal to the unpaid 
principal of the mortgage then betop refinanced and only 25 6 
indebtedness. is equal ta or less than the then undepreciated espit 


£ the fecility. To the extent tha ¢ xefinanced nortgege 


2 - 


3s ia exces 5 of the then impaid princt pal. of the moxtgage being 


ae refinanced or is greater then the then undepraciated capitel cost, 


° . 
tel . . 


. the ‘amount of such e scess shall be deemed to be a xeturn of equi Ly, 


e* v. 


re _ xequixing xecorputation of the return on investment’ allowance for ne 


e \ va . - 
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«% 
- . equity Sepital, 2s ‘such return on investment | is computed pursuant to 


° 


- the provisions of section 86.29 of this Part. mn order, to qualify - 


i as ‘allowable costs, all expenses related bias the ‘refinancing ot sort 


- Sidebtednes's shall be economieal ty necessary to the haiabeimaaiie sed operati 


of the facility. ps qualified refinancing results in lower property 


costs, an sporonr tate hoiines adjustment in rates shall be amicage 
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86.25 Research. (a) All research costs shall be aca 
excluded from allowable costs in computing reimbursement rates, 

(b) Research includes those studics and projects which 
have as their purpose the enlargement of general knowledge 
and understandings, are experimental in nature end hold no 
prospect of immediate benefit to the hospital or its. patients, 

86.26 Educational activities. The costs of educational 
activities less tuition and supporting grants shall be included 
in the calculation of the basic rate provided such activities 


are directly related to patient care services. , oe 
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86.27 Compensation of operators and relatives of Operators. 

(a) Reasonable compensation for operators or relatives of 
operators for services actually performed and required to be 
performed shall be considered as an allowable cost. The amount - 
to be allowed shall be equal to the amount normally required to 


be paid for the same service provided by a non-related employee, 


» §6 = 


as determined by the State Commissioner of Nealth. Compensation 
shall not be included in the rate computation for any services 
which the operator or relative of the operator is not authorized 
to perforn under New York State law and regulation. 

(b) Any emount reported as compensation for services rendered 
by an operator or relative of an operator shall not be allowed in 
3 


ao Ja 


excess of the ageliolen allowance for full time services in cérryin 
out his primary function. 

(c) For purposes ef scudicisish (2) of this section, in 
determining a reasonable level of compensation for onbretoes or 
relatives of operators the commissioner may consider the quality 
of care provided to patients by the facility during the year in 
question. : 


86.28 Costs of related organizations. (a) Costs applicable 


to services, facilities and supplies furnished to the medical 


facility by organizations related to the provider by cuemue owner- 
ship or control are includable in the ccaputation of the basic rate 
at the cost to the related organization. 
(b) If the provider has any Eucerast whatsoever in the related 
organization, the final payment rate shall include both the costs of 
the reiated organization in providing the services, facilities and 


supplies and a return on the equity capital of the related: organizati 
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86.29 Return on investment. (a) In euanubtnn the allowsble cos 


o£ a proprietary medical facility, there shall be jubheged ss an fllowans 


of a siento return on the net equity capital representing 
investnent by an owner used for the provision of patient car 
percentage to be used in computing the allowance shall be 2 rate 


"determined annually by ‘the commissioner 2s reasoncily related to the 


° ‘ce 


then current rey market. a ¢ we 
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@) Equity capita 1 is the: net worth « of “the provider adjust 


es fon these assets and liabilities which are ae ‘related to the, 


o- ~ haul 


a provision of patient care. Equity capita al consists. of ‘the pr rovider's 
investment in plant,” property and equipment, net of depreciation, anc 
\ : 
working ws auc “for necessary saa prope cinieataaes: for patient care 


"activities. et 
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* 86.30 Capital cost reimbursement. (a) “the capital cost of 2a 


facility for purposes of determining and certifying the capita cost 


. 


component of a rate shall be determined and computed in accordance” 


with the provisions of sections 86. a3, 86. 24, 86.29 of this Part and’ 


all such costs shall be approved in amount and nature by the Commnissic 


of Health as he shall determine is appropriate, proper and in the 

public interest, pad be certified and audited as actually having beer 

expended; provided, however, that; ° 
(1) with respect to a facility for which a rate has 

been determined and certified by the Commissioner of Health prio: 


to March 10, 1975, the Commissioner of Health 
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overpayments by reason of such deletion of previously offered 
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may continue such methed and computation of such rate or ” 
make such modifications and changes to lower such rate,as 
in his jucgment are necessary and proper and in the public 
interest and 
(2) with respect to a facility which has béen established 
by the Public Health Council, and for which a tate has not been 
determined and certified by the Commissioner’ of He “lth prior to 
the effective date of this section, and a fegatly binding arms 
length lease was the basis for the establishment approval 
granted by the Public Health Council, the Commissioner of Health 
may deteruine and certify a rate on the basis of such lease. 
86.31 Termination of service. The Division of Health | 
Economics in the Department of Health shall be notified immediately 
of the deletion oF any previously offered service or of the 
withholding of services from patients acne ‘for by governzent . 
agencies. Such notification shall include a statement indicating 


the date of the deletion or withholding of such service and the 


cost impact on the medical facility of such action. Any 


service shall bear interest and be subject to penalties both 
in the manner provided in section 86.8(£) of this Part. 

86.32 Sales, leases and realty transactions. (a) If ro 
medical facility is sold or leased or is the subject: of any other 
realty transaction before a rate for the facility has been 
determined and cerkified by the Commissioner of Health, the 
capital cost component of such rate shall be determined in 


accordance with the provisions of sections 86.23, 86.24, 86.29 


and 86.30 of this Part. 


b) TE a “oe facdlity 4S sold on eg sed or is the stoic 
' 
.o£ any’ other ; sealty trans action after 2 rate for the facil 


been detemndued ond certified by the comnissi Loner, the pcrpital cost 
ls : ¢ 


component of such rate shall be cons idered to be continuing with 


the same force and effect as though nich sale, lease or other ree).t: 


2 ° 


transaction had not occurred, ‘This subdivision shall not be ‘conatrt 


as limiting the powers and rights of the commissioner to change rate 


computations generally under section 86.30 of this Part.-or 


2 


when based upon previous error, oe or 
“or misstatement that hes led cha ‘comissioner to determ rmine and ce 


e s . oe brat Ca 


a rate which he would o therwise not ba ave determine d o 


. * - 


Further, this subdivision shall ne oe construed 2s limiting the i 


- . 
° o ae ie 
. 


powers and rights of the comnis sioner to reduce rates when one ox 


“more of the original property xight aspects ‘rele ted te such 


e ° 2 


‘is terminated. ; 
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26.33 
{OTE 


This “section has been deleted beceuse it deals solely with other 
sections that have heen proviously deleted and, therefore, has no 
relevance: to this submittal. 
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86.34 Interim rules for residential health care facilities. 
For the purpese of reporting end rate certification for residential 


health care facilities, the Part 86 rules in effect on Octover 8, 


‘ 


eriod until regula- 
tions have been promulgated pursuant to §$ 2807 and 2808 of the 
Public Health Law. The provisions of sections 86.15(b) (4), 
86.17(a) and (b), and 86.21(k), filed with the Secretary of State 
on oe 26, 1975 apply to residential health care facilities 


as of said date. 
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UNITED STATES DISTRICT CouRT 
SOUTHERN DISTRICT OF NEW YORK 


HOSPITAL ASSOCIATION OF NEW YORK STATE, 
INC., MISERICORDIA HOSPITAL MEDICAL 
CENTER and LUFFALO GENERAL HOSPITAL, 

On behalf of themselves and all other 
nonprofit hospitals which are Menbers 
of the HOSPITAL ASSOCIATIO: OF NEW YORK 
STATE, INC. and which are reimbursed 
for Medicaid services rendered to hos-~ 
pital patients, 


Plaintiffs, 
CIVIL ACTION 
~ against - No. 76 Civ. 2027 


JUDGE LASKER 
PHILIP L. TOIA, as Commissioner of 


Social Services of the State of New 
York, ROBERT P. WHALEN, as Commissioncr 
of Health of the State Of New York 
PETER GOLDMARK, as Director of the 
Budget of the State of Naw York, HUGH 
L. CAREY, as Governor of the State of 
New York and DAVID MATTHEWS as Secre- 


tary of the U.S. Department of Health, 
Education and Welfare, 


The defendants Toia, Whalen, Goldmack and Carey (here- 
after referred to as the State defendants) answering the complain 
herein by their attorney, LOUIS 3.LEFKOWITZ, Attorney General of 


the State of New York, respectively: 


1. Admit the allegations of paragraphs 7, 8, 9, and 
16 cf the complaint except they deny those portions of the said 
paragraphs which allege they were acting contrary to the Constitu 


tion and laws of the united States or of the State of New York. 


2. Admit the allegations of paragraphs ll, 16, 19, 20, 
21, 22, 23 and 24 of the complaint and of Paragraphs 43 and 45 
of the complaint. 


3. Deny knowledge or information sufficient to form 
a belief as to the truth of the allegations of paragraphs 4, 5, 
6, 27, 28 and 46 of the complaint. 


- 63 - ' 
4. “Admit the allegations of paragraphs 25 and 26 of 
the complaint in so far as they state that the plaintiffs have 


been reimbursed for snp beie: services up to the present at 


interim rates, to wit the 1975 rates. 


| 


.5e Admit the allegations of paragraph 30 of the com- 
Plaint except they deny either the existence of a "freeze" on 
| 1976 rates for in-patient services or that the plaintiffs are 


| being reimbursed at less than reasonable costs under the interim 


rates. 


6. Deny the allegations of paragraph 31 of the com- 


Plaint except the first sentence thereof. 


7. Deny the allegations of paragra. Nse, Sa, 34, 35, 
36 and 37 of the complaint. 


8. Deny the allegations of Aeaniieiia 38, 39, 40 and 
41 of the complaint. 


ie ie | Admit the aliegations of paragraph 44 of the com- 
plaint but nak iiiakvatdig or A eormeeson sufficient to form a 


belief as to the sbeations of. said paragraph that the cost of 


f 


delivery of out-patient services to Medicaid patients is greater 


IC tee ie 


10. Admit the allegations of paragraph 47 of the com- 
| Plaint except the last sentence thereof. 


11. Admit the allegations of pasagraun 48 of the com- 


indnt except the last sentence thereof. 


12. Deny the allegations of paragraphs 49, 50, Sl, 52 
and 53 of the complaint. 


~ 64 - 
AS AND FOR A FIRST SEPARATE 
AND AFFIRMATIVE DEFENSE, THE 
STATE DEFENDANTS ALLEGE: 
13. Public Law No. 94-182, § lll, 89 Stat. 1054, 
referred to in paragraph 21 of the complaint which required the 
States to consent to suit in Fede "ral Court by providers of in- 


patient hospital.services and tc waive the immunity from such 


suit under Amendment xz to the Constitution of the- United States 


enact. The State of New York execute: -S consent under protest 
and by reason of the fact that failure to execute the consent 
would have cost the State upwards of $40,000,000 in Federal 
Funds. The State executed the consent but expressly reserved 
the question of the propriety of the demand for this waiver. 

See letter dated March 31, 1976 from defendant Toia to Commis- 
sioner Toby of the Department of Health, Education and Welfare 


attached hereto as Exhibit "A", 


is unconstitutional and beyond the power of the Congress to 
The State defendants assert that this Court has no |] 


jurisdiction under said Public Law 94-182, nor under ‘any other 


og the statutes cited in paragraphs: 12 and 43 of the complaint. - 


Said Public Law No. 94-182 § 111 is violative of 
the XI Amendment to the Constitution and of the equal protection 


of the laws provided for in the xIv Amendment to said Constitu- 
tion. 


AS A SECOND, SEPARATE AND 
AFFIRMATIVE DEFENSE, THE 
STATE DEFENDANTS ALLEGE: 
14. This action against the State defendants is an 
action against them as officials of the State of New York. The 


State has not by constitutional provision or statutory cnactment- 


consented to suit in the Federal Courts nor to a waiver of its 


65 - ae : 
g sovereign immunity from suit in Federal Court. This Court is 
without jurisdiction. 


‘ 


AS A THIRD, SEPARATE DEFENSE, 
THE STATE DEFENDANTS ALLEGE:. 
is. By Chapter 76 of the Laws of New York of 1976, 

the Medicaid rate of paymerts to hospitals for out-patient 
services was set at 100% of the level of payment made in 1975. 
Chapter 76, § 31(2)(c). Said Chapter 76 is constitutional and 
not violative of the Social Security Act or Federal Regulations 
issued Sulenondes, Count II of the complaint and the prayer 
for injunctive relief set forth in the complaint would necessari)y 
restrain and enjoin the Operation of this statute by the State 
defendants. Such restraint may only be ordered by a | district 


court of three judges. 28 U.S.C. §$ 2281, 2284. 


The State defendants respectfully request that a 


three judge district court be convened to adjudicate the issve. 


' Wherefore, the said State defendants ask judgment 


dismissing the complaint. 


Dated: New York, New York 
June 14, 1976 


Yours, etc., 


LOUIS 7. LEFKOWITZ 
Attorney General of the 
State of New York 
Attorney for State Defendants 
Office & P. OQ. Address 
Two World Trade Center 
_ New York, New York 10047 
Tel. (212) 488-3391. 
By 


Os FINE 
siptant Attorney General 


STATE OF NEW YorK 
DEPARTMENT OF SOCIAL. SERVICES ! 
. 1490 WESTERN AVENUE Pw o. Tom 


GRecutive eteury 
ALBANY, NEW YORK 12243 - " * @owwsssrence 


March 31, 1976 


Deer Bill: 


bg 


Foclosed*is the State Plan emendmer.t denanded by you under penalty of 
fiscal sanctions in your Action Transmittal, S°S-AT~76-14(1iSA) datea 
Jenizary 28, 1976. This Subuission is designed to fecially conply with the 

" requirezents of Section 111, PL, 94-182, Decender- al, 1975. 


Please be advised, however, thet there are serious questions being , 
raised sy this end other states as to the constitutionslity of the recquirce 
" ments imposed by this stetute, fecordinzly, this sutnission should not be 

interoreted es an acquiescence by us of the Jegel eprroprizteness of this 
demand. Indeed, we expect such cucctions to be resolved in an evpropriate 
._ Lego] forum in the near future, a eae el. 


mmr HH HH a Ce 


i. 
o) 1 Sincerely, 


: (Z 2 
CAL 
' Philip L. Toia 


- Honorable Willien Toby 
Acting Regional Comaissioner 
. Social & Rehabilitation Service 
. Region Iz 
Department of HEJ 
Federal Building 
' 2G Feteral Pleze 
Kew York, Mew York 10007 
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- 250.70. He 


tate Consent to Suit ee : . 
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Sec. 117. 


* The State hereby consents to allow suit 
in Federal court by or on behalf of pro~. | 
-, Widers of inpatient hospital services:.with 
respect to payment of reasoneble costs .of 
such services, furnished for any period 
after June 20, 1975, pursuant to section 
* 1902(2)(13)(D) of the-Act. The State 
... Wadves eny immunity from such a suit under 
': the eleventh azendment to: the Constitution 
0x otherwise.. AEE IN Ot ee, 
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UNITED STATES DISTRICT COURT 


SOUTHERN DISTRICT OF NEW YORK 


i / labeler ata et tate ee x 
4 | 


HOSPITAL ASSOCIATION OF NEW YORK 
STATE, et al., 


Plaintiffs, 
Vv. : 76 Civ 2027 
PHILIP L. TOIA, et al., 


Defendants. 


wew York, N.Y. 
July15, 1976 4:00 PM 


Hon. MORRIS E. LASKER, 
District Judge 


APPEARANCES : 


PROSKAUER, ROSE, GOETZ & MENDELSOHN, Esqs., 
Attorneys for plaintiffs 
BY: JACOB IMBERMAN, Esq., of Co unsel 


LOUIS J. LEFKOWITZ, Esq., 
Attorney General, State of New York 
BY: JESSE J. FINE, Esq., Assistant Attorney General 


ROBERT B. FISKE, Jr, Esq., 
United States Attorney, Southern District 
ef New York 

BY: JOHN O'CONNOR, i Sa Assistant United States 
Attorne 
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THE COURT: Earlier today because of matters of 


concern to the Court in relation to the issues that have 


| 
i 
| 
been tentatively presented tothe Court, I called all 4 
counsel and asked them to come for a conference. | 
In various ways in my ae conferences | 
directly to each of the counsel, I Hees ae ve reser- 


vations in my mind as to whether it might be a futility to 


' press the notions which have been discussed by counsel with 


me in the past. | | 
First, as I understood it, although it's being | 


clarified by this discussion, was the motion to be submitted 


by the plaintiffs for a preliminary injunction to declare, 


as I understand it, the rates or the procedure by which 
the rates which have been now set by the geite. have’ bis “<< 
excuse me -- to declare the rates or the procedure to be 
illegal under the act. | 3 

I have serious doubt whether if such a determin- 


ation required a decision by the Court as to what constitu- 


perhaps in any erence make such a decision, but in any 

event make it on the basis of a preliminary application. 
I express my doubt to the Attorney General as 

to the liklihood of declaring the Federal statute uncon- 


i 
| 
ted reasonable costs of medical care, a trial court could | 
t 

4 
stitutional on the ground brought to my attention by him | 
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yesterday, that it requires the state as a condition of 
receiving £ ederal benefits, to waive the state's 


sovreign immunity under the Eleventh Amendment. — 


After the parties arrived here, I mentioned to 


Mr. Pibereas another matter which is extraneous but in a 
dewive to be altogether candid with the parties I Sate 
should be expressed, and that was a concern on my mind to 
be assured that this case was not being promoted or expe- 


dited, since it had been dormant until recently, although 


I understand the reasons way as a -- I think I said tool 


in connection with the bargaining process relating to the 
existing strike. - 
Mr. Imberman expressed his unha~piness that I 


had even suggested such a matter and I told him I only 


wanted to be oe that that was not the case; and he gave 


me the assurance I requested. 

MR. IMBERMAN: I'd like to say preliminarily, 
your Honor, that this case has not beendormant. What 
happened is, in May we brought an action because the 
Sicilia: of Health had frozen the Mec icaid rates 
contrary to law, and it was just paying the hospitals at 
the '75 rate. | 

We brought an action compelling them to promul- 


gate rates and we were waiting for the federal government 
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el 4 
to file its answer, and they had 60 days and they took every 
one of theif days; so there was nothing we could do by 
motion for summary judgment or anything until that happened. 
In the interval the state promulgated rates and 
we are now, and Itold your ee a week ago that we'd amend 
our complaint hecaane we felt that what had happened was 
totally illegal, and we would seek a preliminary injunction 


because the result of these new rates was something worse 


than the freezing, keca'use the 91 hospi’-als in the state, 


.voluntary hospitals are being now paid at a rate less than 


1975. | 

The preliminary injunction that we etn ask ~— 
your HOnor, and I will file Bid papers tomorrow, is merely 
to maintain the status quo; merely to direct the state to 
conintue to pay those 91 hospitals at least the rate they | 
were paid in 1975. And I submit that in today's economy, 
with the inflation that we have been subject to, that a 
a hospital less money in 1976 -- 

THE COURT: Let's not argue the meted. 

MR. IMBERMAN : Well, the point is that it's 
almost a prima facie situation for the granting of a 


' 

preliminary injunction just to maintain the status quo. . : 
THE COURT: That is what I want to know subject | 

i 


to learning more from your papers and your witnesses, that 


SOUTHERN DISTRICT COURT REPORTERS. U.S. COURTHOUSE 


| 
el 5 | 
I don't agree that it automatically follows that because | 
you get less today than yesterday, you're not ices . | 
getting enough today. I will agree that it is a significant 
point to make and it is to be assumed, I suppose, that the 
state was not going to pay. deliberately twice as much last 
year. than was the true cose of medical care. But it just 
doesn't settle the case like that. 

MR. IMBERMAN: I willalso say to your Honor 

zhat we will dabeuate these rates because they are based 
‘on regulations which constitute an amendment to the state 
plan, which amendment has not been approved by the Secretary 
of eueeh, iniab con and Welfare, and that under the cases 
automatically makes that regulation invalid; and it seems 
to me almost mandates a ruling by your Honor that at least 
there ought to be a preliminary injunction to hota the 
status quo. And I call your Honor's attention to a case 
decided in April by Judge Barlow th eke United States 
District Court of New ici, It's called New Jersey 
Hospital Association V. Ann Klein, the Commissioner of 
the State of New Jersey; Civil action 76-64, the District 
Court for the District of New Jersey. I'm not sure it's 
been published, hut if it is, we'll find it. I will 


leave you this decision. 
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THE COURT: We can make a copy of it. 


MR. IMBERMAN: In that case, what the State of 
New Jersey had done was FF ORE acon. a freeze I think at 
6.7 percent, in other words, they wouldn't give any increaseq 
in Medicaid above 6.7 Parcent.. They there they admitted, 
just as no one will ass pa the regulation promulgating 
that freeze was not approved by the Secretary of esas and 


Judge Barlow granted summary aucdgment on that basis. 


we 


He said, "Here the Ae tantnnte do not deny that t 


‘ceiling rate has been implemented without the prior approval ! 


| 
of the Secretary of HEW. As we have previously indicated, | 
our view is that the pre-implementation approval Pe Clearly q 
required by federal law, "citing the statute and regulations. 
"According, we will enter summary judgment for the 
plaintiffs we that contention alone." 1 am quoting. 

There are othar cases that hold the same. That 
Plus what wiil be in our affidavits which will demonstrat e 
the manner in which these unapproved regulations operate, I 
submit, your Honor, will Clearly entitle us to preliminary 
injunction. | 

I interi -- I tell your Honor now, I will press 
the point; I would like to make my motion, I will submit 
my order to show cause tomorrow. |] 


If your Honor denies 4t, I ee take an appeal. 


pe we 
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another so the matter can be appealed. Because I am sure 
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THECOURT: - €xpect you to, of course. 

MR. IMBERMAN: This has the | inahaneass public 
interest. 


as if it is a casual matter, by any means. Indeed, the 


- purpose of my calling you here was because I know you both 


THE COURT: Tf understand that. I am not acting 
take your propositions seriously; to have a frank exchange 
as to whether the District Court could perform any more 


useful function in this case than simply acting one way or 


if I grant your injunction, Mr. Fine is going t- annie, 

These i. not minor matters. The state isn't 
going to stand pat for sie tee freeze these things without 
even asking the other judges in this building. At least, 
I wouldn't if I were he. 


It isn't that = don't understand the seriousness |! 


: . 
7 EL Se — Fe RY oa RRR 


of it; it's to see wnether we can do anything more. 

In any oenne, I think we have cleared the air 
as far as I am concerned, ina very satisfactory was. 

Yes, Mr. Fine. 

MR. FINE: First of all, I should like ne sugges 
to you that my point about the constitutionality of the 
federal requirement that the state consent to be sued in 


the federal court with respect. to inpatient Medicaid rates 
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does not lose all of its federal assistance. All that the 
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is I think based on more than a flimsy theory, shall I say. 
You understand that the Social Security Act 
is enacted under the Article of the constitution which 


provides that the federal government may levy taxes for the 


THE COURT: Yes. 
MR. FINE: What relation has the requirement 


in Congress -- I don't want to argue the merits, but my 


basic point is that the amendment of the Social Security - 


Act which required the state to consent to being sued in 


| 
| 
| 
$ 
| 
good and welfare of the people. : | 
} 
| 


this court has nothing at all to do with the general overall 
purposes of the good and welfare of the people of the 
United States. | 

Second, I should like to make clear one other | 
: | 


thing. The penalty imposed on the state for refusal to sign 


a consent is not that its plan becomes . disqualified. It | 
statute then goes on to say is if the state doesn't sign 
the esunk ds be sued, the state loses 10 percent of its 
federal reimbursement, which in the case of the State of 
New York for the quarter ending Mar.) 31, I think, would. 
amount of $40 million. 

In other words, it is not as if the federal 


government were saying if you do not sign the consent your 
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plan is entirely nullified; we just impose a penalty 


“on you. 


| 
| 
| 
| 
MR. IMBERMAN: What is that, 10 pecudints | 
MR. FINE: Yes. In other words, we'd have lost | 
about $40 million in the first quarter and I presume the | 
same in the second quarter. The sheen when it did exercise | 
the consent under this financial duress in effect reserved, | 
and the exhibit annexed to our answer showed that, reserved | 
the right to attack constitutionality. | 
I mentioned the last time there are an | 
enormous number of actions brought by the ethtes te | 
declare this part Sf the law unconstitutional. I have | 
briefs from some of the other Actorhave inicas and I think | 
they are valid. | 
As far as the out patient Medicaid rates, it's | 
Correct. that Congress never required, nor did HEW conusee : 
: . fe 
consent by the jurisdiciton with respect to the outpatient | 
or emergency rates. ; 
As far as the amended re speaks of 
this Court's aime mis cet with respect to ne rates, it 


t 
is quite clear that the court is without jurisdiction Sess : 


MR. es I think oe consent ee. was file 


the states never consented. . 
was a consent to the Medicaid act, and included out patient 
a 
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and eset bane, 

THE COURT: I suppose you better be prepared 
at least for a jurisdictional argument. 

-MR. FINE: I have a suggestion which « make 
with some prepidation, but unten I think makes sense, and t 
think Mr. Imberman agrees with ma. When I wot « copy of 
his letter this morning, it was clear that he is going to 


present voluminous factual affidavits. 


I- have seen arfidavits in other proceedings 


-involving rate cases by Mr. England, Dr. Pomerantz, etc. 


What these affidavits contain will be basically statements 
of fact with whieh I have no quarrel. I can't quarrel : 

with Dr. Pomerantg of Mount Sinai when he Says he now pays 
interns $15,000 a year, whereas last year he paid $12,000; 
that his nurses' costs have gone up, etcetera. 


When a doctor is onthe stand I am certainly 


not going to attempt to show that he is lying in these facts 


The state's defense likewise will be in effect 
a statement by-- I hope -- the Assistant Commissioner in 


charge of these matters, which will state the basis upon 


which the state reached these rates. 


What I am suggesting to your Honor is a very 
simple thing. What purpose will a hearing serve? 


THE COURT: I have... t asked that question here, 
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5 1 fel 11 
“ bac. I may have indicated to one or more of you over the 
; i 3 Phone whether a hearing would be necessary. Of course, | 
Gg 4 that depends to a very substantial extent, Mr. Fine, as to | 
| ; ‘ 5 what your position will be. If you will not contest sub- 
6 stantially the facts set forth’in the affidavit that Mr. | 
E 7 Imberman submite , then of course we won't weed one unless | 
| , you come up with attiderivs which, even though they don't | 
° contest the facts in his, will Gontain facts which he would | / 
4 sd cor.test. | | 
| ui ae | I don't know whether -- | 
2 MR. IMBERMAN: I don't non Is Mr. McCann | 
| your witness? : 
* I “ THE COURT: I do think that Mr. Fine is | 
. 15 probably ‘Correct even in light of what you nae, that what | 
| 16 you are disagreeing about are not the underlying facts, | 
i ¥ but the theories. a | 
18 MR. FINE: I am personally willing to concede hagas 
L 19 your hospitals' pales in 1976 have gone up. There is no~ | 
| 20 | argument about it. The price of a can of beans has gone up | 
21 and the price of a subway token has gone up to fifty eT 
i - MR. IMBERMAN: The hospital buys a lot of cans 
g - of beans. Hy: 
2 MR. FINE: Since I have seen your letter this 
é 25 morning and the voluminous affidavits you are going to 
mE 
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submit, what purpose will be served if I sit two days 
and bene examine your witnesses on what their costs are? 
They are not going to lie. : 

THE COURT: May I ask-this: am I coorect in 
impression that I got fromyour letter, that your witnesees 
on the whole will simply elaborate on what will be contain 
in the affidavits? 

MR. IMBERMAN: Yes, to some extent. I think w 
is very important is Mr. Ingrahan's testimony as to how 

these regulation operate and how. they serve to produce 
under~reimbursement. How they produced less than reasonab: 
coses. 

THE COURT: Maybe that is the key to the quest: 
of the time we should spend here. I am no more anxious to 
spend time here than you are or Mr. Fine is. Perhaps as 
you think it over you will be able to Jimit the number of 
witnesses to those who don't argue about. whether the inter: 
te getting more this year than last year, and to assume, as 
I guess Mr. Fine is saying, that to the extent your 
affidavits which you will want to put in, that expenses are 
up, will go unchallenged, and simply present witnesses who 
talk about application of these procedures and you tell me 
how you reach yours. 


MR. IMBERMAN In some cases -- 


> 


jen ax os 


THE COURT: f don't know wheter the eace of 
this needs to be onthe record. : 

MR. IMBERMAN: I would prefer to have it on the’ 
record. 

IN the Mount Sinai case, which ss not atypical of 


the 300 voluntary hospitals in the state, Mount Sinai built | 


this new Annenberg building which your Honor may have | 


noticed on Park Avenue. 
THE COURT: Notice? How can you helm it. 

’ MR. IMBERMAN : Exactly. A very beautifyl, extra 
ordinarily efficient project which combines aspects of the 
medical school and the hospital. — costly; ‘filled with 
very costly equipment. 

| Every nickel that was “spect in construction of 
the Annenberg building and filling it with this elaborate 
equipment for lifesaving was with the advance approval of 


the State of NewYork; every aspect. 


MR. IMBERMAN: For the oe the manning 
they knew what the budgets were, they eae what we were goin 
to put in there and what it would cost to operate it. And it} 
was approved. 

And now they come along in 1976 and say, sorry, 


fellows, we are going to reduce your rate below 1975. 


| 

| 

| 

qi 

| 

THE COURT: © Advance approval -- a | 
I 

a 

a 

a 
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How can they do this? 

THE COURT: They will have to explain it. 

MR. FINE: But Dr. Pomerantz can say this in 
.an affidavit and we aren't going to ensue it. ALLE 
am saying to you is the factual material aueet I am sure _ 
you are going to present in your affidavits, and that goes 
as far as Mr. Ingraham's explanation that you want to have 
the testimony about, as to how these formulas have operated 
the past and operate right now, can be set forth in 
-documents. : 
MR. IMBERMAN : ‘I snk ails your Honor at least 
in the case of Mr. Ingraham, ” ask that your Honor hear him,|{ 


because he cannot -- we can't put in all of that vast 


detail. This man was executive vice presiaent for 


2 eapeneeceacseiasspmammereeneemarateanoene toa paves eae ane ae ee ee rs Ae oe LE. TES —enRNRENN 


reimbursement for Blue Cross for many years. He is the 
outstanding expert in the eeate. wae L'a like your Bocce to 
hear him to explain to you how this operates. 

‘THE’ COURT: I will make myself avaiable. for 
whatever is necessary in the public interest. But I ask 


both counsel -- and I have no reason to doubt that I will 


to witnesses any more than necessary for a sound determineti 
in this matter. 


I would be willing to hear Mr. Ingraham, and I 
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don't suppose Mr. Fine is going to worry about ne one 
plaintiff's witness. And I'd be willing to hear, and I' d 
even like tohear a witness on the part of the state so 
that Mr. Imberman and I can ask any questions we want to 


so I can bs absolutely sure I ieeeetana how they did what 


they did and how they saneiee it. And then it would be 


up to me to determine how they justified it. 
MR. FINE: I am hopeful the witness can be 


Mr. McCann. But I can't answer you until I see your 


you said that you would have your- amended complaint; 
think you said you would have is that week. 

I wanted to ask your Honor, I have a motion I 
want “ make for dismissal for lack of jurisdiction under 


the federal statute. I don't know how to handle — 


expeditiously. I can ee a notice of motion ready tomorrow! 


| 


and you can't have a motion ready until next week. 
MR. IMBERMAN: I have a suggestion and if I am 


out of bounds, shut me off it atid your Honor. 


I am taking into consideration Judge Lasker told 


us he is going to leave on vacation. 
THE COURT: That is secondary. 
MR. IMBERMAN: I just want to make a point. 


This is a matter of grave public interest, no aspect of 
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You ‘recall that when we came here on July 3rd 
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the Court and everyone else. 
I think Mr Fine and I should have an eee’ @ 
to brief these questions for your Honor:as thoroughly as 
. possible. Will you agree to maintain the atabos quo for 


another month and let us brief these things fully? 


| Ch 
You will have time to make your motion with | 
regard to jurisdiction and sien ced Judge comes back -- | 
THE COURT: | I'd like to intervene at thts | 
-point. Of course any Judge would always be happy if the | 
parties agree to maintain the situation where the pressure | : 


would be less on the parties. But I don't want Mr. 


Imberman's suggestion, which is a reasonable suggestion 


e 


in she sense that it is often the kind of suggestion made | 
iu teen cases, to even be answered ue the State before I 
ins dati I will make myself available for as long and as | 
intensively as necessary. | 

I can easily return from the place where I will | 
be on vacation. I don't want the state to anwer Mr. | 


Imberman's question bearing in mind any effect which it may 


have on my own arrangments. 


1 


samt! 


MR. FINE: I thank your Honor for that statement 
I had the notion that if your Honor, for instance, should . 


decide my motion in favor of the State, that you might not 


t 


Fr 
4 
1 
3 
it 
ft 
it 
| 
Ff 
E 
g 
y 
EL 
@ | 
i 
E 
t 
i 
| 


- SOUTHERN DioTRICT COURT REPORTERS, U.S. COURTHOUSE 


st 
{ 


[17] - 85 - 


even find it necessary to decide the appiication for the 
temporary injunction. 
THE COURT: You are right. 


MR. FINE: So I was thinking almost the conversej 


el 17 | | 
| 
| 
| 


of what Mr. Imkerman suggested. 


THE COURT: Thatis the way it oxdinaritly works. 


.The reason I suggested the schedule that I dia yesterday, 


it's apparent with regard to your motion we don't need any | 


evidence. With regard to the other motion we need it. | 


What I was saying in effect-is, look, boys, let | 


me get the evidence; then I will sort out the legal got 
as soon as possible. 

MR. FINE: I will make any motion as quickly 
as I can -- 

THE COURT: You can make it simultaneously. 


MR. FINE: I can serve my notice of motion and 


affidavit probably tomorrow morning. You will give me 4 
Friday to write the brief, right? | 

MR. IMBERMAN: Well, I will want some timeafter . 
I get the brief. I'm eats id quite sure that I ! 
understand what the motion is. I'd like to see it in — 
because I can't believe that Mr. Fine is seriously saying thd’ 


we have no right to bring any action of any kind whatsoever 


under the Medicaid law merely because the state was "forced" 
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to file this waiver of the Eleventh Amendment. Because 


cases have been filed under the Medicaid statute on 


—., 


ca 


precisely these same points before, and the Eleventh 
Amendment question was argued even without waivers, and the 


cases stood; so that you know, I just don't think Mr. Fine 


means everything he is saying. And I'd like to see his 
papers. 
THE COURT: We will. 


MR. IMBERMAN: I will file my papers tomorrow 
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.and we will still go ahead on Tuesday. - 


eine - 


THE COURT: We still go ahead on Tuesday at which | 
time we decide whether we need to have anything on Friday 
or we don't. 


MR. IMBERMAN: I'd like to have my witness on 


Tuesday, at least Ingraham. 
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THE COURT: Yes. 

MR. IMBERMAN: After sik tate al my affidavit 
and you decide you won't controvery anything, let me hike | 

THE COURT: It if is possible to wind up the 
hearing in a full day, you will let me know. 

Mr. Fine, after you have reviewed Mr. 
Imberman's affidavits, will you on Monday morning at the 
latest -- I won't be able to look at them over the weekend - 


advise him whether you will contest them and, if so, to 
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what extent, and whether you would want to have anybody 
else, in view of it6 eeecetion that he have anybody wise 
testify beside Ingraham. 

MR. FINE: Yes. 

THE COURT: In addition, will you let me eae 


whether you will be calling any witnesses. If, for example, 
i 


you are o nly going to have Ingraham, a I hope we can 


do it that way, and you will have one or two witneasés to tes: 


fity as to why you are agian what er are doing, I think 


-that could be done in a day. fe 


MR. FINE: A lot depends on what Mr. 


: 
Imberman's néeidovid says. Judge, you are going tohold 
this in the courtroom? a 
ee THE COURT: Yes. 619. 
MR. FINE: At what time do you start? | 
. THE COURT: i normally pine at 10:00. \, 
MR. IMBERMAN: Itad asked Mr. Fine whether he | 
would accept service of the subpoena because there are | 
certain documents I'd like at oS stage produced, which 
would be very Baapew to -egeehen in connection with his 
testimony, and I hope you would accept service of a subpoena 
so I dori't have to chase up to Albany. , | 
- ' 


MR. FINE: I will accept it. 


THE COURT: Mr. O'Connor, we have ignored you 
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in this discussion, which I'm sure you are very glad of. Is 
there anything you want to say? 

MR. O'CONNOR: No, your Honor. 

THE COURT: Thank you, bette: 
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86.25 Researc_, (a) All research costs sha —_ be exclu y Libs 
from allowable costs in computing reimbursement rates. 


(b) Research includes ‘those studies and projects which have 
as their purpose the enlargement of general knowledge and understandings, 
are experimental in nature and hold no prospect of smsiediate benefit 
to the hospital or its patients. 
86.26 Educational activities. The costs of educational 
activities less tuition and supporting grants shall be included in 
the calculation of the basic rate provided such activities are 
directly related ta patient care services. In computing allowable 
costs related to salaries and fringe benefits for interns and 
vesidents for purposes of reimbursement, 4 portion of such costs will 


be eliminated from rate computations on the basis that thiz elimination 


represents the minimum amount properly chargeable to education 


86.27 Compensation of operators and relatives of Operators. 

(2) Reasonable Compensation fox operators or veletives of ! 
operators for services actually performed and required to be performed 
shall be considered as an allowable costs. tis aaa to be allowed 
shall be equal to the amount normally required to be paid for the same 


service provided by a non-related employee, 
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UNITED STATES nNISTRICT COURT 
SOUTHERN DISTRICT OF NEW YORK 
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~ Xx 
KOSPITAL ASSOCIATION OF NEW YORK STATE, : 
INC., MISERICORDIA HOSPITAL MEDICAL 
CENTER, BUFFALO GENERAL HOSPITAL, THE : 76 Civ. 2027 
GENESEE HOSPITAL, and THE MOUNT SINAI 
HOSPITAL on behalf of themselves and all : 
other nonprofit hospitals which are mem~ 
bers of the HCS PITAL ASSOCIATION OF NEW + CLASS ACTION 
YORK STATE, INC. -andg which are reim~ AKENDED COMPLAINT 
bursed for Medicaid Services rendered + (Juage Lasker) 
to hospital patients, 


Plaintiffs, 
~against- 
PHILIP ae TOIA, as Commissioner of 


Social Services of the State of New 
York, ROBERT P, WHALEN, as Commissioner 


of Health of the State of New York, 2 : 
PETER GOLDMARK, as Director of the 

Budget of the State of New York, HUGH : 

L. CAREY, as Governor of the State of 

New York, and DAVID MATTHEWS, as Sec- 3 

retary of the uv. 5s, Department of 

Health, Education ¢ Welfare, H 


Defendants. 


i 
i 

| Plaintiffs, by their attornevs Proskauer Rose Goetz 

| & Mendelsohn, for their Amended Complaint respectfully allege: 


| PRELIMINARY STATEMENT 
cnn nL 
| de This is a Class action for preliminary and 


| permanent injunctive relief and a declaratory judgment 


brought by the Hospital Association of New York State, ENG 5) 

| ("HANYS"), located in Albany, New York, Misericordia Hospital 
Medical Center ("Hisericordia") located in New York City, 

| Buffalo General Hospital ("Buffalo"), located in Buffalo, 

|. new York, The Genesee Hospital ("Genesee") located in 

Rochester, New York and The Nount Sinai Rospital ("tiount ( 

Sinai") located in New York City on behalf of themselves 


and the nonprofit voluntary and public hospital merbers 


benqenetieasesdeadeedieee 


Le. ee sees ee oe 


- 


_ 
ee cet came ae oe 
A ae ene = 


ons 
eS é 
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of the Association rendering hospital services on or after 
January 1, 1976 to patients under the joint f« 4eral and 
state medical aasistance Program provided for under Title 
XIX of the Social Security Act, 42 USC §1396 et seg. ("Medi-. 
caid Program"). These non-profit hospitals comprise the 


Class herein. 


2. On January 1, 1976 defendants Philip L. 


“Toia, Robert P. Whalen, Peter Goldmark and Hugh L. Carey 


("State Defendants") imposed a freeze on Medicaid in- 
patient and out-patient hospital reimbursement rates in 

the State of New York. Under this freeze, the Members 

of the Class have been reimbursed for services rendered to 
Medicaid patients in 1976 at their 1975 rates.. The 1975. 
rates had been calculated by these defendants as teimburse- 
ment for the hospitals' 1975 reasonable costs. The general . 
inflationary movement cf the economy has caused an increase 
in the cost of providing hospital services which is substantia 
ally higher in 1976 than it was in 1975. Thus, these frozen 
1975 rates, which. represented reimbursement of 1975 reasonable 
costs, do not reimburse hospitals for their 1976 reasonable 
costs. Because of this fact, the freeze violated Title 

XIX of the Social Security Act 42 USC §1396-1396i ("Medicaid 
Act"), which requires that hospitals be reimbursed their 


reasonable costs under the Medicaid Program. 


3. On July 1, 1976, after six months of this 
illegal rate freeze, the State Defendants finally formulated . 
and approved 1976 in-patient rates. These new in-patient 


rates continue to deny hospitals reimbursement of their 


-~ 94. 


1976 reasonable costs. For approximately 30% of the hos- 
pitals in the Class, these 1976 in~petient rates are, in fact, 
lower than the 1975 rates which they were paid under the 


freeze. The State Defendants have continued the freeze on 


Medicaid out-patient rates. 


4. The 1976 in-patient rates were calculated 
pursuant to several new regulations which he ve not been 
approved by the Secretary of the United States Department 
of Health, Education and Welfare as Part of the Plan govern- 


ing the New York State Medicaid Program. Such approval 


; ds required unde> the Medicaid Act. 


° 


5. These new regulations Specifically exclude 
@ portion of a hospital's reasonable costs from its reimourse- 
ment rate théoush the imposition of a System of arbitrary 
ceilings. I£ these regulations continue in effect they wil}, 
destroy the ability of the New York hospitals to Provide 
the quality health services they now make available to. all 
the people of this State. Their ultimate effect will se 
to frustrate the rational Planning and development of health 
Systems in New York as well as the requirement under the | 


Medicaid Act that hospital services be made available to 


Medicaid patients. 


6. By denying the hospitals reimbursement for 


. the reasonable costs of Providing necessary health and hosvi- 


tal services to Medicaid patients the State Defendants have 


violated and will continue to violate the Medicaid Act and 


‘Regulations, Article VI of the United States Constitution, 


the Fourteenth Amendment to the United States Constitution, 


the New York State Constitution, the New York State Public 


Nealth cayv, the New York State Executive Law, and the New 
York State Social Services Law. Defendant Matthews is in 
vizlation of the Nedicaid Act and Regulations and the Fifth 
Amendment to the United States Constitution by failing to 
compel the State Defendants to comply with the Medicaid Act 


and Regulations. 


COUNT I 


PLAINTIFFS 


7. Plaintif£ HANYS is a New York not-for-profit 
corporation composed of approximately 200 nonprofit voluntary 
and public hospitals and other health care institutions 
in this State. Its principal ulace ‘se business is at 15 
Computer Drive West, Albany, New York and it is organized 
for the purpose of Providing administrative and legal assis- 


tance to nonprofit hospitals in New York State. 


8. Plaintifé Misericordia is a nonprofit New 
York corporation which provides in-patient and Out-patient 
hospital services to Medicaid-eligible patients. Its prin- 
cipal place of business is 600 East 233rd Street, Bronx, : 


New York. 


9. Plaintiff Buffalo is a nonprofit New York cor- 


poration which Provides in-patient and Out-patient hospital 
Services to Medicaid-eligible patients. Its principal 


Place of business is 100 High Street Buftalo, New york. 


10. Plaintiff Genesee is a nonprofit New York 
; COrporation which provides in-patient and Out-patient hos- 
Pital services to Nedicaid-eligible Patients. Its Principal 


Place of business is 224 Alexander Street, Rochester, New 


11. Plaintiff Mount Sinai is a nonprofit New York 
corporation which provides in-patient and out-patient hospital 


services to Medicaid-eligible patients. Its principal place 


of business is Fifth Avenue and 100th Street, New York, New 


; York. 


DEFENDANTS 
————— 


12. Defendant Philip L. Toia or his predecessor 

| in office is, and at all times relevant hereto was, the Con- 

; Missioner or Executive Deputy Commissioner of Social Services| 
| Of the State of New York ("Commissioner of Social Services"). 
The New York State Department of Social Services is the single 


State agency designated pursuant to the New York State Plan 


for Medical Assistance and the New York State Social Services’ 


Law to administer or supervise the administration of the 
medicai assistance Program under the Medicaid provisions 

| of the Social Security Act, In implementing the challenged 
| Fegulations, defendant Toia acted and is acting, under color 
of the law of the State of New York and contrary to the 


Constitution and laws of the United States. 


13. Defendant Robert Pp. Whalen is, and at all 
times relevant hereto was, the Commissioner of Health of the 
State of New York ("Commissioner of Health"). In implementing 
| the challenged regulations defendant Whalen has acted, and is 
| acting, under color of the law of the State of New York and 


contrary to the Constitution and laws of the United States. 


24. Defendant Peter Goldmark is, and at all 


times relevant hereto was, the Director of the Budget of 
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the State of New York ("Director"). In implementing the 
challenged regulations defendant Goldmark has acted, and is 
acting, under color of the law of the State of New York and 


contrary to the Constitution and laws of the united States. 


15. Defendant Hugh L. Carey is, and at all times 
relevant hereto was, the Governor of the State of New York 


("Governor") and as such vested with the executive power of 


“the State. In implementing the challenged regulations defen- 


dant Carey has acted, and is acting, under color of the law 


of the State of New York and contrary to the Constitution 


and laws of the United States. 


16. Defendant David ‘Matthews is, and at all time: 


relevant hereto was, the Secretary of the United States De- 


Partment of Health, Education and Welfare ("Secretary") and is 
the federal officer ultimately responsibie for the lawful aa@- 


ministration of the Medicaid Program, 
JURISDICTION AND VENUE 
LR NUE 


17. This action arises under the 
USC §1396-1396i, and the regula 


Medicaid Act, 42 


tions Promulgated thereunder, 


42 USC § 1983, the Administrative Procedure Act, § USC § 701 


et -seq., Article VI of the United States Constitution, the 


Fifth and Fourteenth Amendments to the United States Constitu- 


tion, the New York State Constitution, the New York State Pub- 


‘lic Health Law, the New York State Executive Law and the new 


York State Social Services Law. 


18. Jurisdiction is vested in this Court under 22 


USC §§1331, 1343, 1361, 2201 and 2202, 42 usc §1396a(q) 


and principles of pendent jurisdiction. The amount in 


, B 


controversy exceeds the sum of $10,000 exclusive of interest 


and costs. 


Venue lies in this District pursuant to 28 
USC §1391. 


CLASS ACTION ALLEGATIONS 


20. Plaintiffs bring this action pursuant to Rul 


"23(b)(2) of the Federal Rules of Civil Procedure on behalf ce 


themselves and all other nonprofit hospital members of HANYS 
rendering hospital services to Medicaid patients on or after 
January 1, 1976. The Class is so numerous that joinder of al: 
members is impractical. Upon information and belief, there 
are approximately 275 hospitals in the Class. There ace 
questions of law and fact common to the Class, including 
whether certain regulations that have been promulgated 

and implemented by the State Defendants in conflict with the 
approved New York State Plan for Medical Assistance are in 
violation of the Medicaid Act and Regulations, the Supremacy 
Clause (Article VI of the United States Constitution), the 
Pifth and Fourteenth Amendments to the United States Con-— 
stitution, the New York State Constitution, the New York 
State Public Health Law, the New York State Executive Law 
and the New York State Social Services Law. Plaintiffs will 
fairly and adequately protect the interests of the Class. 
Defendants have acted and have refused to act on grounds 
generally applicable we the Class, thereby making appro- 


priate injunctive and declaratory relief with respect to 


: the Class. 


STATEMENT OF FACTS 
Seen a, 


21. The United States provides. funds to a 
State which is funding and administering a State Plan approved 
by the Secretary for the Provision of medical assistance to 
| certain categories Of low income and indigent persons in 
accordance with law. This joint federal-state Program is 
S naae as the Medicaid Program, and is governed by Title xrx 
1 Of the Social Security Act, 42 USC §1396 et seq., and the 


i regulations promulgated thereunder. 


22. The tMedicaid Act and regulations require 
that a State Medicaid Plan Provide for payment to hospitals 
of the reasonable cost of in-patient hospital services 
| rendered to Medicaid patients in accordance with methods 
and standards developed by the State and approved in ad- 
vance of implementation hy the Secretary. Pursuant to 

the Medicaid Act and regulations, changes cannot be nade 

in the methods or standards for determining in-patient 

hospital reimbursement rates without the prior approval 
i Of the Secretary. The Medicaid Regulations, 45 C.F.R. 


§250.30, provide that the Teasonable cost of in-patient 


hospital services shall be determined in accordance with 


the standards and Principles for ascertaining reasonable 
cost under the Medicare Act, Title XVIII of the Social 

j Security Act 42 usc §1395-1395pp (with an exception not 
relevant hereto) or under an alternate method which has 


been approved in advance by the Secretary. 


23. One of the criteria which the Medicaid 
! regulations require the Secretary to consider before he 


| approves an alternate method for the determination of 
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jp Feasonable cost is that the alternate method give “[aj- 


ssurance of adequate participation of hospitals and avail- 
ability of hospitals services of high quality to title 


XIX (Medicaid] recipients.” 45 C.F.R. §250.30(a)(2)(ii)(d). 


24. The New York State Plan for Medical Assis- 


tance ("State Plan") which has been approved by the Secretary 


; was Prepared by the New York State Department of Social 


i-Services. 


25. Under the Plan, the Commissioner has agreed 


“As a condition for receipt of Federal funds 

under title XIX of the Social Security Act, 

the NEW YORK STATE DEPARTMENT OF SOCIAL SER- 

VICES...agrees to administer the program in 

accordance with tne provisions of...[the] 

State plan, the requirements: of Title XIN of 

the Act, and all applicable Federal regula- 

tions and other official issuances of the 

_ Department." Preface to Section I. 

26. On March 30, 1976 the Commissioner executed 
an amendment to the Plan pursuant to 42 USC §13964(g) consent- 
ing to suits in federal court by or on behalf of providers 
of in-patient hospital services with respect to payment 
of reasonable costs of such services and waiving any immunity 
from such suits under the Eleventh Amendment to the United 


States Constitution or otherwise. 


27. Pursuant to the Medicaid Act and regulations, 
the Plan includes in-patient hospital services among the ser- 


vices which will be provided to eligible Medicaid patients 


a 


28. The State Plan sets forth “the methods and 
Standards used, after review and approval, for the payment 


of the reasonable cost of in-patient hospital services." 


i Section 4.19-A. These methods and standards have been ap- 


i proved by the Secretary as an alternate method of reimburse- 


29. The final Medicaid in-patient hospital reim- 


bursement rates for services rendered on or after January 1, 


r 1976 by members of the Class were approved on July 1, 1976. 


These rates were not calculated in accordance with the ap- 


proved State Plan. 


30. The final 1976 Medicaid in-patient hospital 


it reimbursement rates for services rendered by members of the 


; Class do not reimburse these hospitals for the reasonable 


costs which they incur in providing in-patient hospital ser- 


f vices to Medicaid patients. 


31. The Commissioner of Health has announced 


j that the 1576 in-patient hospital reimbursement rates ap- 


proved on July 1, 1976 are retroactive to January 1, 1976. 


The members of the Class relied on the approved State Plan 


1, when rendering in-patient hospital services to Medicaid pa- 


; tients prior to the approval of these rates. Since the 1976 


Medicaid rates were not calculated in accordance with the 


approved State Plan, these hospitals have incurred reasonable 


costs for which they will not be reimbursed. 


32. The 1976 rates approved for more than 


preved—for—them-which(are lower than the rates which the 


. State Defendants calculated as reimbursement for these 


hospitals' 1975 reasonable costs. As a result of the infla- 


tion to which the entire economy has been subject, the 
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hospitals' reasonable cost of providing in-patient hospital 
Services to Medicaid patients has been and is greater in 
1976 than it was in 1975. Thus, paying a hospital in 1976 


at a rate which is less than its 1975 rate necessarily 


| results in the hespital receiving less than its reasonable 


cost e 


33. Since the 1976 Medicaia rates are retro- 
“active to January 1, 1976 the State Defendants will seek a 
recovery of funds from hospitals whose 1976 rates are lower 
than their 1975 rates. Such a recovery will further threaten 
the financial viability of these hospitals and their ability 


to provide quality heaith care. 


34. The State Defendants have adopted and are 
implementing for plaintiffs and the members of the Class 
methods and atandarde for the calculation of Medicaid .in- 
Patient hospital reimbursement rates which conflict with the 


methods and standards in the State Plan, These inconsistent 


| metheds and standards include three regulations: 10 N.Y.cC.R.R. 


§§86.14(b), $6.21(k) and 86.26. 
35. Neither 10 N.Y.C.R.R. §86.14(5) nor 10 N.y.c. 


R.R. §86.21(k) nor 86.26 have been approved by the Secretary. 


S60. TO NUYLCLR LR, §§86.14(b), 86.21(k) ana 


86.26 impose a series of arbitrary ceilings on the amount 


| Of reimbursement which will be paid to a hospital for ren- 


dering in-patient hospital services to Medicaid patients. 


_ These ceilings exclude from a hospital's reimbursement 


vate part of the reasonable cost incurred by it in treat 


ing Medicaid Patients. 


37. Pursuant to §2803 of the New York Public 


' Health Law, regulations governing the establishment of Medi- 
| caid in-patient hospital reimbursement rates must be adopted 


| by the New York State Hospital Review and Planning Council 


("Council") subject to the approval of the Commissioner of 


Health. The Council hes refused to adopt 10 N.Y.C.R.R. 
i §86.26. 


38. Pursuant to §l0l-a of the New York State Ex- 


| ecutive Law, the Temporary President of the New York State 


Senate and the Speaker of the New York State Assembly must 


be given at least 21 days prior notice of the adoption of 
| a New York State regulation befare it can become effective. 
This requirement applies to all regulations except those 
; relating to the organization or internal management of an 
li agency or those that constitute emergency measures necessary 
i; for the preservation of the public health, safety cr yeneral 
! welfare. The Temporary President of the New York State 
; Senate and the Speaker of the New York State Assembly never 


|! received 21 days notice prior to the adoption of 19 NOY.C LR 


§86.26. This regulation does not relate to the organization 


, Or internal management of an agency. Nor is 10 N.Y.C.R.R. 


§86.26 an emergency measure necessary for the preservation 


of the public health, safety or general welfare. 


39. The Medicaid Regulations, 45 C.P.R. §246.10(a} 


(3) reguire that an approved state plan provide for a medical 


: Care advisory committee which "will have adequate Opportunity 
!. for meaningful participation in policy development and pro- 


"| Gram administration, including the furtherance of recipient 
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participation in the program of the agency.” The State 

Plan provides for a Medical Advisory Committee in accordance 
with 45 C.F.R. §246.10. Section 365-c(2) of the New York 
State Social Services Law provides that the Medical Advisory. 
Committee “shall advise the commissioner [of Social Services] 
with respect to (Medicaid) health and medical care services" 


and requires that the Committee meet at least once a year. 


“The Medical Advisory Committee has not met within the past 


year and was not consulted about the adoption or implementa- 


tion of 10 N.Y.C.R.R. §§86.14(b), §86.21(k) or 86.26. 


40. The New York Public Health Law requires 
hospitals in’New York State to provide certain in-patient 
hospital services. Pursuant to the Statute, the members 
of the Class are obligated to provide in-patient hospital 
services to Medicaid-eligible Patients. As a result of the 
Fromulgation ane jeplerentacten of 10 N.Y.C.R.R. §§86.14(b), 
86.21(k) and 86.26, the members of the Class will be reim- 
bursed at less than reasonable cost for these services 


which they are required by law to furnish. 


41. Pursuant to the Medicaid Act and regula- 
tions and the State Plan, in-patient hospital services are 
Supposed to be made available under the Medicaid Program 


to all Medicaid-eligible Patients. As a result of the 


promulgation and implementation of 10 N.Y¥.C.R.R. §§86.14(b), 


86.21(k) and 86.26, many of these patients will be unable 


to obtain in-patient hospital care because of the adverse 


‘financial impact of these regulations on the members of 


the Class. 
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STATUTORY CLAINS 
STATUTORY CLAINS 


42. The State Defendants have violated and con- 
tinue to violate the Medicaid Act and regulations and the 
State ptan by formulating and applying 1976 Medicaia in- 
patient hospital reimbursement rates that were not calculated 
in accordance with the alternate reimbursement method con- 


tained in the State Plan and approved by the Secretary. 


43. The State Defendants have violated and 
continue to violate the Medicaid Act and regulations, the 
New York State Plan and-the New York Public Health Law 
by formulating and approving 1976 Medicaid rates that do 
i not reimburse the reasonable cost of in-patient hospital 


services cendered Medicaid patients. 


44. The implementation Of 20 BLY.C. BUR, 
§§66.14(/b), 86.21(k) and 86.26 violates the Medicaid Act 
and regulations and the New York State Plan in that these 


tegulations have not been approved as part of the New York 


State Plan by the Secretary. 


45. The adoption and implementation of 10 
N.Y.C.R.R. §§86.14(b), 86.21(k) and 86.26 violates the 
| Medicaid Act and regulations, the State Plan and the 
New York Public Health Law because these regulations 
arbitrarily prevent the reimbursement of the reasonable 


costs of in-patient hospital services rendered. Medicaid 


patients. 


46. The adoption and implementation of 10 
N.Y.C.R.R. §§86.14(b), 86.21(k) ana 86.26 violates the 


Medicaid Act and regulations, the New York State Plan and 
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the New York State Social Services Law in that it was done 


without proper prior consultation with the Medical Advisory 


Committee. 


47. The adoption and implementation of 10 
N.¥.C.R.R. §§86.14(b), 86.21(k) and 86.26 violates the 
Medicaid Act and regulations, and the State Plan since 


it will result in the availability of in-patient hospital 


‘services to Medicaid eligible patients being reduced below 


legally required levels. 


48. The implementation of 10 N.Y.C.R.R. §85.26 
violates the New Yor': State Public Health Law since this 


regulation was put into effect without having been adopted 


by the Council. 


49. The implementation of 10 N.Y.C.R.R. §86.26 
violates the New york State Executive Law since this regula- 
tion was put into effect without 21 days prior notice to 
the Temporary President of the New York State Senate and 


the Speaker of the New York State Assembly. 
CONSTITUTIONAL CLAIMS 
te LS AINS 


50. The calculaticen and Payment of the Class' 


1 1976 Medicaid in-patient hospital reimbursement rates vio- 


lates the Supremacy Clause of the United States Constitution, 


: Article VI, because it was done in accordance with regula- 


; tions which have the effect of state law and which are in 


conflict with the laws of the United States on the Same 


! subject. 


51. The adoption and implementation of 10 &.yY.c. 


15 
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i States Constitution and the New York State Constitution in- 


R.R. §§ 86.14(b), -86.21(k) and 86.26 have the effect of 


State law and violate Article I, Section 10 of the United 


| States Constitution because they impair contractual obliga- 


tions between Plaintiffs and the State of New York. 


52. The adop-ion and implementation of 10 N.Y.C. 


; ReR. §§86.14(5), 86.21(k) and 86.26 have the effect of State 
| law and violate the Supremacy Clause of the- United States 

i}; Constitution, Article VI, because these regulations are 

: in conflict with the laws of -the United States on the same 


‘ Subject matter. 


53. The adoption ane implementation of 10 N.Y¥.C. 
R.R. §§86.14(b), 86.21(k) and 86.26 violates the due Process 


| Clauses of the Fifth and Fourteenth Amendments to the United 


sofar as the members of the Class are deprived of their 


; Property without due process of law when they provide Medi- 


caid beneficiaries with in-patient hospital care for which 


: reimbursement under these regulations is less than reasonable 


cost. 


i 


54.: The adoption and implementation of 10 N.y.c.: 


ews 


i RR. §§86.14(b), 86.21(k) and 86.26 violates the due process 
; Clauses of the Fifth and Fourteenth Amendments to the United 
States Constitution and the New York State Constitution in- 
sofar as they are retroactively applied to reduce reimburse- 

; Ment for in-patient hospital services Provided Mediczia 


; Patients prior to the Gate on which they were adopted. 


35. The implementation of 10 N.Y.C.R.R. $86.26 


16 
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violates the due process clause of the Fourteenth Amendment 
to the United States Constitution since this regulation 
was put into effect in violation of Plaintiffs' procedural 


due process rights. 
56. Plaintiffs have no adequate remedy at law. 


57. The members of the Class have suffered and 


-will continue to suffer irreparable injury unless they are 


reimbursed the reasonable cost of in-patient hospital ser- 


vices rendered Medicaid patients. 
ce NT Ir 


58. Plaintiffs repeat and reallege each and every 
allegation contained in paragraphs 1-57 with the same force 


and effect as if fully set forth herein. 


59. By Chapter 76 of the Laws of 1976 of the 
State of New York, adopted March 30, 1976, the members of 
the Class' Medicaid reimbursement rates for out-patient hos- 
pital services rendered during the period January 1, 1976 
through March 31, 1977 have been frozen at the level of their 


1975 out-patient rates. 


60. The 1975 Medicaid rates for out-patient hos- 
pital services were calculated in advance of.1975 on the 
basis of 1973 allowable costs for such services which 
were then adjusted to account for inflationary cost 


increases expected to occur prior to and during 1975. 


. The reasonable cost to each of the members of the Class 


for the delivery of out-patient hospital services to 


Medicaid patients is greater in 1976 than it was in 1975 


17 
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tions, and State Plan, out-patient hospital services are 


‘| because of the adverse financial impact of the freeze on the 


members of the Class. 


4 freeze on 1976 Medicaid Out-patient hospital reimburse- 


; ment rates continues, many of these Patients will be unable 
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and is less than the maximum rate allowed under the Medi- 
caid Act and regulations, namely, the reasonable customary 
charge. Thus, using 1975 rates as the rates for reimburs- 
ing 1976 out-patient hospital services necessarily results 


in the hospitals receiving less than their reasonable costs. 


61. Pursuant to the Medicaid Act and regula- 


/ 
Supposed to be made available under the Medicaid Program 


to all Medicaid-eligible Patients. 


62. (If the freeze on 1976 Medicaid out-patient 
hospital reimbursement rates continues, many of these 


patients will be unable to obtain out-patient hospital care 


63. Under the Medicaia regulations, 45 C.F.R. 
§250.30(a)(6), a state Pian must provide for rates 

“which are designed to enlist participation 

of a sufficient number of Providers of ser- 

vices in the (Medicaid] program so that eli- 

gible persons can receive the medical care 

and services included in the plan at least 

to the extent these are available to the 

-general population." 
At present, the Out-patient departments of the members of the 
Class are the Only source of the medical care and services 
provided for in the New York State Plan for a substan- 


tial number of Nedicaid-eligible persons. If -the 


to obtain these Services from members of the Class with 


the result that these services will not be available to 
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these patients to the extent they are available to the 


general population. 


64. The New York State Public Health Law 
requires hospitals in New York State to Provide certain 
out-patient hospital services to Persons in need therecf. 


Pursuant to this statute, the members of the Class are 


obligated to provide certain Out-patient hospital services 


to Medicaid-eligible patients. Under the freeze on 1976 
rates for these services, the members of the Class will 
be reimbursed at less than reasonable cost for these 


services. 


CLAIMS 


65. The freeze on the 1976 Medicaid out-patient 


hospital reimbursement rates violates the Medicaid Act and 
regulations and the New York State Plan Since under it the 
availability cf these services to MNedicaid-eligible patients 


will be reduced below legally required levels. 


66. The. freeze on 1976 Medicaid Out-patient 
hospital reimbursement rates has the effect of tate law 
and violates Articie I, Section 10 of the United States 
Constitution because it impairs contractual obligations 


between Plaintiffs and the State of New York. 


67. The freeze on 1976 Medicaid out-patient 
hospital reimbursement rates has the effect of state law 
and violates the Supremacy Clause of the United States 
Constitution, Article VI, because it is in conflict with 


the laws of the United States on the same subject matter. 
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68. The freeze on 1976 Medicaid out-patient 
hospital reimbursement rates violates the due process clauses 
of the Fifth and Fourteenth Amendments to the United States 
Constitution and the New york State Constitution insofar as . 
the members of the Class are deprived of their property with- 
out due Process of law when they are required to provide 


Medicaid patients with hospital care for which they receive 


“reimbursement at levels less than reasonable cost. 


69. Plaintiffs have no adequate remedy at law. 


70. The members of the Class have suffered and 
will continue to suffer irreparable injury unless they are 
reimbursed the reasonable cost of out-patient hospital ser- 


vices rendered Medicaid patients. 
. WHEREFORE, Plaintiffs pray: 


(a) That this Court preliminarily enjoin the 
State Defendants and their Successors, officers, agents, ser- 
vants, employees and attorneys from reimbursing any plaintiff 
Or member of the Class for services rendered on er after 
January 1, 1976 at an in-patient hospital Medicaid rate which 


is less than its 1975 rate. 


(b) That this Court preliminarily and permanently 
enjoin the State Defendants and their successors, officers, 
agents, servants, employees and attorneys from promulgating 


any amendment to the State Plan which would authorize reim- 


bursement for hospital Services rendered Medicaid patients 


at less than reasonable cost. 


(c) That this Court issue an injunction orderinc 


' the State Defendants, and their successors, officers, agents, 


ij Servants, employees and attorneys to comply with all federal 


laws and rules and regulations of the United States Department 


! of Health, Education and Welfare applicable to the New York 


Medicaid Program, including reimbursement on the basis of 


reasonable cost so long as the State of New York continues 


': to participate in the Federal Medicaid Program. 


(d) That this Court declare and adjudge that 10 


| W.Y.C.R.R. §§06.14(b), 86.21(k) and 86.26 are unlawful. 
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(e) That this Court declare and adjudge that the 


| freeze on out-patient hospital reimbursement rates for ser- 


| Vices rendered Medicaid patients on or after January 1, 1976 


is unlawful. 


(£) That this Court permanentiy enjoin the State 


Defendants, and their successors, officers, agents, servants, 


i employees and attorneys from applying or attempting to apply 
; 10 N.Y.C.R.R. §§86.14(b), 86.21(k) and 86.26 to in-patient 
| hospital reimbursement rates for services rendered Medicaid 


/ patients on or after January 1, 1976. 


(g) That this Court permanently enjoin the 


State Defendants, and their successors, officers, agents, 


i servants, employees and attorneys from applying or 


; attempting to apply the freeze on out-patient hospital . 


reimbursement rates to services rendered Medicaid patients 


on or after January 1, 1976. 


(h) That this Court enjoin Defendant Matthers 


21 
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and his successors, officers, agents, servants, employees 
| and attorneys fron approving any amendment to the State Plan 


which would provide for the reimbursement of hospital ser- 


. 


(i) That this Court order Defendant Matthews to 


H 
! 
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‘ exercise Such authority as is Provided by law to compel com- 
! 


| “pliance of the State Defendants with the Medicaid Act and 


;| Regulations: 


AND, that Plaintiffs be awarded their costs 


'"; 2nd such other and further relief as to this Court may seem 


+ just and proper. 


New York, New York 
July 16, 1976. 


PROSKAUER ROSE GOETZ & MENDELSO#* 


acob lmoerman 


A member of the Firm 
Attorneys for Plaintiffs 
300 Park Avenue 

New York, New York 10022 
(212) 593-9090 
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.8@ll proceedings had herein, 


UNITED STATES DISTRICT COURT 
SOUTHERN DISTRICT OF NEW YORK 


HOSPITAL ASSOCIATION OF NEW YORK STATE, 
INC., MISERICORDIA HOSPITAL MEDICAL 
CENTER, BUFFALO GENERAL HOSPITAL, THE 
GENESEE HOSPITAL, and THE MOUNT SINAT 
HOSPITAL on behalf of themselves and all: 
other nonprofit hospitals which are mem- 
bers of the HOSPITAL ASSOCIATION OF NEW : 
YORK STATE, INC. and which are reim- 
bursed for Medicaid services rendered : 


-- to hospital patients, 


: ORDER TO SHOW 
Plaintiffs, CAUSE WITH 
TEMPORARY 
-against- RESTRAINING ORDER 


PHILIP L. TOIA, as Commissioner of 76 Civ. 2927 
Social Services of the State of New : 
York, ROBERT P. WHALEN, as Commissioner 

of Health of the State cf New York, ; (Judge Lasker) 
PETER GOLDMARK, as Director of the : 

Budget of the State of New York, HUGH 
L. CAREY, as Governor of the State of 
New York, and DAVID MATTHEWS, as Sec- : 
retary of the U. sg. Department of 

Health, Education ¢ Welfare, : 


. 
e 


Defendants. 


Upon the amended complaint and the affidavits of 
S. David Pomrinse M.D., Irvin G. Wilmot, Darrell G. Hartline 
and James Cc. Ingram, each verified July 16, 1976, ana upon 


and good cause appearing there- 
for, it is hereby ’ 


~ 


ORDERED that Cefendants, their officers, agents, 
servants, employees and attorneys appear before this Court 


in Room 619 of the United States Courthouse, Foley Sguare, 


New York, New York, on the 20th day of July 1976 at 10:00 


o'clock in the forenoon of that day, or as soon thereafter 
as counsel can be heard to show cause why an order should 
not be entered granting plaintiffs' motion for a preliminary 
injunction pursuant to Rule 65 of the Federal Rules of Civil. 
Procedure pending final determination of this action enjoin- 
ing defendants Toia, Whalen, Goldmark and Carey ("State 
_ Defendants") and their successors, officers, agents, servants, | 
employees and attorneys from reimbursing any plaintiff or 
member of the Class for services rendered on or after 
January 1, 1976 at an in-patient hospital Medicaid rate which 
is less than its 1975 rate; and it further appearing to the 
Court from the Pleadings attached hereto that a temporary 
restraining order preliminary to the hearing for a prelimin- 
ary injunction should issue enjoining reimbursement at less 
than the 1975 Medicaid rate of any plaintiff or member of 
the Class; that defendants unless so enjoined threaten to 
reimburse plaintiffs anda some members of the Class at less 


than the 1975 rate ana that this reimbursement will likely 


i 


occur prior to said hearing date unless restrained by an 
order of this Court; that the reimbursement at less than the 
1975 rates with respect to plaintiffs and others will Cane 
them immediate and irreparable injury in that it will 
‘seriously and permanently impair the ability of plaintif‘s 
and ths members of the Class to render hospital and health 


services to the public; and Plaintiffs having made no 
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Previous application for the relief requested herein, it is 


hereby 


a 
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Aa that for a period \not to exceed ten days 
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after the entry of this order or until the day of July, 
1976 at o'clock in the noon or as soon thereafter 
as counsel ca e heard, unless this ordey be dissolved 
prior thereto or ak then or thereafter whichever is 
sooner, State Defendants, their officers, agents, servants, 
emplicyees and attorneys 6, shana are temporarily 

; enjoined and restrained pending the hearing and determination 
of this motion from reimbursin< any plaintiff or member of 

"the Class for wars ices’ vatenums On or after January 1, 1976 
at an in-patient hospital Medicaid 7 which is less than 
ioe 

ORDERED that security as required by FRCP 65(c) be 

waived, ne is further : 


; its 1975 rate, uk it is further 


ORDERED that personal service of this order to 
show cause ané—temporary restraining-—order together with a 
copy of the papers upon which it is based upon the New York 
State Attorney General, and the United States Attorney for 
the Southern District of New York and if made on or before 
5 o'clock in the +f & noon of the huts day of July, 
1976, shall be deemed sufficient service thereof. 
Dated: New York, New York 
July /us 1976— 


a , re 
Cas. wal — Moree & Cas hee 
: United States District Judge 


ite 
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‘ UNITED STATES DISTRICT COURT 
; SOUTHERN DISTRICT OF NEW YORK 


HOSPITAL ASSOCIATION OF NEW YORK STATE, 

INC., MISERICORDIA HOSPITAL MEDICAL 

CENTER, BUFFALO GENERAL HOSPITAL, THE 

GENESEE HOSPITAL, and THE MOUNT SINAI 

HOSPITAL on behalf of themselves and 

all other nonprofit hospitals which are 

members of the HOSPITAL ASSOCIATION OF ¢ 76 Civ. 2027 
NEW YORK STATE, INC. and which are reim- 

bursed for Medicaid services rendered to 

hospital patients, . AFFIDAVIT 


‘ 
| 


Plaintiffs, 
~against- 


PHILIP L. TOIA, as Commissioner of 

Secial Services of the State of New 

York, ROBERT P. WHALEN, as Commissioner 
of Health of the State of New York, PETER 
GOLDMARK, as Director of the Budget of 
the State of ‘New York, HUGH L. CAREY, 

as Governor of the State of New York, 

and DAVID MATTHEWS, as Secretary of 

the U.S. Department of Health, Education 
:& Welfare, 


i 


: 
| 
| 
| 
| 
| 
! 


; Defendants. 
j 
i 


i 
‘ 
| 

| 
| 
| 
| 
t 
| 
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{STATE OF NEW YORK 

‘county OF NEW YORK 

i 


; JAMES C. INGRAM, being duly sworn, deposes and 
t 


| 
i 
t 
i 
! 
| 
i 
’ 
i:says 


° 
. 
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1. I ama principal in the firm of Ingram, 


| Weitzman, Mertens & Company, Inc., a hospital financial manage- 


iment consulting firm. I submit this affidavit in support of 
i 


plaintiffs’ application for a temporary restraining order and 
 prebicinasy injunction. 
t 


Background of Deponent 


; I received my Bachelor's Degree in Business Admin- 
‘istration from Pace College in 1952, and I was associated with 


| 
{ 
' 
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the New York University Medical Center from 1949 until 1953,'! 
serving the last two years as Director of Finance. I was 

: employed at Blue Cross from 1953 through 1975. From 1953 

i; Until 1961 I had responsibility for the Blue Cross hospital | 

relations program and the payment of claims. From 1961 

| through 1975 I was vice-president for provider reimbursement 

| for Blue Cross and Blue Shield of Greater New York, the Great+ 


! er New York Metropolitan Area Blue Cross Plan. In that posi- 


tion, I had primary responsibility for the administration of 


| 


Blue Cross reimbursement to its member hospitals under both 


| its own insurance program and the Medicare program for which 


| it acts as the fiscal intermediary. From 1967 through 1975 


i I was responsible for the hospital audit program conducted 


by Blue Cross on behalf of the New York Medicaid and Medicare 


|| programs. 


The Medicaid Program 


2. The Medicaid Program is a joint federal-state 
, program under which medical assistance is provided to poor an 


; low-income individuals. Participation in the Medicaid Progra 


i 


i is voluntary on the part of a state. However, in the event 


1 


: In exchange, the federal government reimburses the state part 


‘ 
fe 


: Of the costs which it incurs under the Program. 


3. The terms and conditions governing a state's: 


,, Participation in the Medicaid Program are contained in a 
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, ean become effective it must be approved by the Secretary of 


Health, Education and Welfare ("Secretary"). 


4. New York State as a participant in the Medi- | 
said Program has an approved plan for medical assistance 
("State Plan"), under which it has agreed to pay for in- 


patient hospital services rendered to Medicaid patients. 


sat fT eesreen are 


5. Payment is made directly to hospitals on the 


z 
# 

oy 
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; basis of a daily rate, which is based on the average cost 

of providing services to all of a hospital's Medicaid patients 
; rather than on the cost of services rendered to any individ- 
ual Medicaid patient. Thus a hospital will receive the same 


' daily rate for a .ancer patient as it will for a patient with; 


| appendicitis. 


6. In the approved State Plan, New York has 
agreed to reimburse hospitals the reasonable cost of providing 
in-patient care to Medicaid. patients. The method by which I 
a hospital's reasonable cost is calculated is also part of | 


the State Plan. This method was spécifically -approved -by 


Secretary when he approved the Plan. This method is what is 
| known as a prospective rate reimbursement method. Under it, 
rates are calculated prior to the year to which they will 
apply. For example, 1976 rates must be calculated in 1975. 
The rationale behind such « system is that advising hospitals 
in advance of the rate they will be receiving will allow ig) 
to more efficiently plan their operations for the coming year’. 
Furthermore, since under such a system there is no retro- 
spective adjustment if a hospital's costs exceed its reimburse- 
‘ Ment, it is felt that hospitals will be encouraged to contain’ 


their costs. 
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7. Medicaid rates are actually calculated by the : 


State even though they are governed by federal standards. 


Until this year this was done as follows: 


Pirst, a hospital's allowable conte incurred two 
years prior to the rate year ("base year") were determined. 
Allowable costs fall into several broad categories: routine 
costs, ancillary costs, costs of interns and residents, 


| 
| 
| 
| 
| 


capital costs and costs of schools of nuxsing. Routine costs 
include all those costa generally provided patients such eee | 
sousing, food, administrative expenses and routine nursing es 
~“@ll as costs associated with intensive nursing care units. | 
Ancillary costs are the costs of the departments directly 
diagnosing and treating patients such as the radiology depece- 

ment, laboratories and operating rooms. | 


8. Under the approved plan, the routine costs are 
segregated from all of the other allowable costs and divided ! 
by the number of a hospital's base year patient days (annual | 
number of patients x number of days). “She result is the: hos-: 


pital’ Ss base year routine per diem cost. Rospitete were then, 


ereenee according aacer eng to certain common dhavecheriatigg 


’ 


such as size, and an average routine service per diem cost 
is calculated for each group. The maximum base year routine | 
service allowable cost is the lower of the actual allowable 
routine service cost incurred or 110% of the average allow- 
able routine service cost incurred by a group of comparable 
hospitals. The 110% figure is used rather than the averase 


to compensate for the normal differences in cost that result 


from the fact that that no two hospitals will operate in 
exactly the same manner. 
9. The final. step in the calculation of a hospital's 
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<0 ee. 6 memes oom: 


in-patient Medicaid rate under the approved plan is to adjust 


. 
' 


a hospital's base year allowable costs after the ecxcéss 
routine service cost has been excluded to account for pro- 
jected inflationary increases which will occur from the base 
! year to and during the rate year. Projecbions of these in- 


| creases are made on the basis of cost indicators such as 


the consumer and wholesale price indices. 


! 
I 
| 
' 
| 
10. The State Defendants did not follow the j 
approved.methedology contained in the New York State Plan | 
when it came time to calculate 1976 in-patient hospital | 
Medicaid reimbursement rates. Instead, they first decided to. 
use the hospitals' 1975 in-patient rates as reimbursement 

{% 

if for the hospital care provided Medicaid patients in 1976. 

! ’ 

The hospital economy, like the general economy, has shown a 
significant inflationary increase between 1975 and 1976. 


Therefore, reimbursing hospitals for their 1976 costs at 


their 1975 rates obviously denied them reimbursement for some 


| 
| 
| 
H 
! 
: Of their reascnable costs. . | 
: 
11. The State Defendants put this freeze on in- 
i patient hospital reimbursement rates into effect from | 
January 1 - June 30, 1976. On duly.t, 1976, they then senies | 
‘ 1976 rates. However, for’ more than 30% of the hospitals, 
: these new 1976 rates are lower than their 1975 rates. 
I 
: : 12. In calculating these new 1976 rates, the 
State befendants did not follow the approved State Plan and 
applied two regulations which are not contained in the ap- 
i proved State Plan: 10 NYCRR §§ 86.14(b), and 86.26. They | 
; have adopted another regulation 10 NYCRR §86.21(k), also not | 


part of the approved State Plan, which they intend to apply 


starting with the calculation of the 1978 rate. Since this 
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latter regulation limits the amount of a hospital's base 
year cost which will be allowed in rate calculations it 
obviously affects the hospital's ability to manage their 
resources new since 1976 is the base year for the 1978 
rate. In this affidavit, I will explain why 10 NYCRR 

§ 85.1$(b) and 86.21(k) are arbitrary and capricious 

and bear no rational relationship to the calculation of 


a hospital's reasonable costs. 


10 NYCRR §86.14(b): 
THE ROUTINE AND ANCILLARY CEILINGS 


13. 10 NYCRR §86.14(b), a copy of which is an- 
nexed hereto as Exhibit A, replaces the State Plan's 110% 
group average routine per diem cost ceiling with a ceiling 


egual to the group average routine service per diem cost. 


It also imposes a ceiling on base year ancillary service 
costs equal to the group average ancillary service cost per 


i 
discharge (this is another way of saying per patient) even 
| 


service base year costs in the approved State Plan. 


14. In analyzing the operation of the routine 
and ancillary service ceilings it is important to remember 
that the routine and ancillary service cost figures to which 


they are applied are actually in the form of a fraction. 


| 
' 
H 
Therefore, a hospital can be affected by a routine or an~ 
cillary service ceiling either because the numerator goes 


up or the demoniator goes down in one of these fractions. 


* 
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In the case of the routine ceiling the feaction is: 


Total Routine Service Cost 
Total Patient Days 
In the case of the ancillary ceiling the frac- 
tion is: 


Total Ancillary Service Cost 


Total Discharges 
15. A hospital which experiences a decrease in 
patient days is obviously more likely to be hit by the 
routine and ancillary ceilings then cne showing an increase 


in patient days. 


16. It is easy to see that hospitals are going 
to vary in their total number of pati-=nt days and patients. 
This is true even for “ospitals within the same group. The 
Medicaid hospital groupings devisei by the State recognize 


this by grouping according to patient days on the basis of 


-a vange rather than an absolute number. 


17. The use of a sachanntice! average as a 
group ceiling on base year operating costs assumes that all 
hospitals are alike and subject to identical influences in 
the level of cost incurred. Hospitals are not alike any 
more than hotels or people are alike. An average family of 


3.2 persone is a statistical reality and a factual absurdicy. 


18. There are a great many factors which can 


cause similar, efficiently run hospitals to incur different 


costs. The following are some of the more obvious examplese 


© eee 


PATIENT MIX 


19. No two hospitals will have an identical 


number of patients in their service departments - e.g., | 
medicine, surgery, psychiatry. Two hospitals witn identical 
1 


costs in each of their service departments will have varying j 
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average total costs if the mix of patients is not identical.. 


This is illustrated by the following example: 


Hospital A Hospital B 

Surgical Patients oe 

Cost/In-Patient Day $ 200 $ 200 

Total Annual In-Patient Days 61,000 74,000 

Total Cost 12,200,000 14,800,000 
Medical Patients 

Cost/In-Patient Day $ 150 $ 150 

Total Annual In-Patient Days 39,000 26,000 

Total Cost 5,850,000 3,900,000 
All Patients 

Cost/In-Patient Day $ 180.50 $ 187 

Total Annual In-Patient Days 100,000 100,000 

Total Cost 18,050,000 18,700,000 


The difference in mixed patient days results in an average 
cost of $180.50 for Hospital A and an average cost of $187 
for Hospital B even though the average cost is the same for 


both hospitals in their medical and surgical departments. 


20. Presumably, the use of discharges as a unit 
of measure in the calculation of the ancillary service cost 


ceiling is an attempt to reduce the length of stay by the 
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application of economic sanctions. The fallacious nature of 
. this effort is best illustrated by the schedule below which 


: dramatically illustrates how two hospitals with identical 


lengths of stay by class of patient could have different 


overall lengths of stay simply because of variation in the 


mix of patients. 


* 
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an ek ee es ee 


i 
i, 
| | 
; Hospital A Hospital B 
H 
Medical~-surgical patients: 
| Discharges 8,000 : 6, 500° 
H Days 80,000 65,000 
| Length of stay 10.0 days 10.0 days 
| I 
oa Pediatric patients: 
| Discharges "1,428 2,857 
5 F Days 10,000 20,000 
& 4 Length of stay 7.0 days 7.0 days 
.) li 4 
- E {! Obstetrical patients: 
| Discharges 2,500 3,750 
ae ‘ Days 10,000 15,000 
| £ Length of stay 4.0 days 4.0 days 
All patients: 
k |! Discharges _ 11,928 13,107 
|; Days 100,000 100,000 
I Length of stay 8.4 days 7.6 days 
fi. 
§ 
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i! 
|: 
a 
' 
i oe {: 
I. 
; | 
F 
| Fr 
@ | 
7 | 
| ‘ 
' 
K ei . 
{ 
un 


 careeatian wet gst a> Fie neetach-nnatanatinnohecrasnm.onsentticehetoatnannatashananenn 


21. Clearly, any student of the hospital industry, 
would recognize the foregoing factors and would accept the 
natural clustering of hospital costs above and below the 
mathematical average of a group as a direct result of these ; 
factors. The use of a group ceiling was never intended to 
penalize a hospital whose costs were reasonably close to the 
group average but rather to protect the public from aberra- 
tion in cost. It is obvious that whenever an average is used, 
some hospitals must exceed the average while others will be 


below it. As a result, even if every hospital in a group is 


operating at maximum efficiency, some will be hurt by the 


ceilings. This has more to do with the mathematical func- | 


tion of an average than the nature of the things being’ 


averaged. | 
22. . The concept of a ceiling based on a mathemati- 
cal average is not used anywhere in the United States by any 
thira party payor except in New York. Furthermore, I do not ! 
believe that any other third party payor uses Ss eepern 
ceiling on ancillary cost or makes any calculation on a per 
discharge basis. Rather, we find in use, ceilings based 
either on a percentage above the average or the use of a 
fairly high percentile in an array of hospital costs such as 


is used by the Medicare program. 


23. In contrast to the arbitrary ceilings included 
in 10 NYCRR §86.14(b), the Medicare program uses a ceiling 
which allows for the natural fluctuation in hospital costs. 
This ceiling was selected after a great deal of study and 
deliberation by the Secretary who has overall responsibility 


for the Medicare Program as well as the Medicaid Program. 


E 


fhe Medicare ceiling is calculated by grouping hospitals and 
then taking the 80th percentile of a group's routine service 


cost and adding to it 10% of the median cost. 


24. The following example shows the calculation 
of the Medicare routine ceiling for a group of hospitals and 
then contrasts it with the Medicaid routine ceiling under 


10 NYCRR §86.14(b) for the same group: 


Hospital Cost/Day 


FPOW DONAHUE WNHE 


he 


80th Percentile - .$90/Day 
Median _ ~ $75/Day 


Medicare Routine Cost Ceiling = 80th Percentile 
‘+ 10% Median = $97.50/Day 


Hospitals affected by Medicare Ceiling - 1 
10 NYCRR §86.14(b) Ceilings average - $75/Day 


Hospitals affected by 10 NYCRR §86.14(b). Ceiling-| 
1-5 


PATIENT AGE 

25. Elderly patients require move nursing care than 
younger patients. Therefore, if a hospital is serving a 
community which has a high percentage of elderly persons it 
will have to increase its nursing staff and as a result its 
‘costs. These higher routine and specialized nursing ee 


will bring the hospitals routine costs closer to or over. the 


routine ceiling. 


| E 
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26. The higher nursing cost involved in treating « 
elderly persons is recognized by the Medicare Program which 
provides health care to people over 65. The standard for 
reimbursement under this Program te; ‘like ‘that under Medicaid, 
based on reasonable cost. To allow for the greater “reason- 
able" cost incurred by a hospital in treating elderly per- 
sons, Medicare adds 8 1/2% to a hospital's allowable Medicare: 
nursing costs to reflect the additional higher cost of routine 


nursing. 
DESIGN OF PLANT 


te Variations in the physical design of hos- 


“pitals will influence the calculation of their routine ser- 


vice costs. Every hospital's physical plant is different. 


Hospitals which havé an older physical plant tend to require 


‘a greater degree of maintenance than more modern facilities. 


Some facilities require higher utility costs than others be- 
cause of such structural characteristics as central air 


conditioning. 


28. The design of a hospital may be such that it 


different services are physically tar apart. This results in 


higher costs because time is lost in transporting patients | 


within the hospital. While.modernization of all hospitals 

is desirable, it would require an enormous expenditure 

of capital funds which are clearly not available at ‘the present 
time. Therefore, hospitals must continue to exist within the 


limits of their present facilities. It is unreasdnable to 


any control. 
DEGREE OF UNIONIZATION 


29. The degree of unionization (and the extent ts 


which some nonunion hospitals of necessity must: follow union - 


12 


pay and fringe levels) with its attendant effect on pay 
scales and trices cddauicheiaaes can produce significant pie 
in cost between hospitals. Both routine and ancillary costs 
can be affected since employee costs fall into both categor- 
ies. Por example, the cost of employees in the dietary 
department is essentially a routine cost, while the cost of 

a radiology department = is an ancillary service cost. 
The effect of unionization is particularly significant with | 
respect to fringe benefits which include paid time off. | 
Unionized and such other hospitals pay approximately 18% for | 
employee time off (e.g., vacations, carte ti leave, paid | 


*~holidays), while in non-unionized hospitals paid time off is 


_ roughly equal to 11 or 12 “percent of total paid employee 


time. 
INTENSITY OF CARE 


30. Hospitals within the same group do not 


necessarily provide the same types of services. Some May 


concentrate on providing simpler, more low cost services 
such as obstetrical care and appendectomies. Others may 
provide high cost services such as open heart surgery, and 
orthopedic and cancer treatment. -Obvicusly, hospitals of 
the latter type will incu: higher costs. The effect of the 
ceilings is to deny reimbursement for some of the reasonable 
cost of providing this yee of treatment, and discourage 
hospitals from making this care available to the public. 

The State cannot seriously suggest that the resulting 


deprivation of care increases hospital efficiency. 


10 NYCRR §86.21(k) 


a. This regulation imposes a ceiling on base year 


allowable costs separate and apart from the routine and 
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ancillary ceilings. It is calculated as follows: 


Assume that a hospital's allowable costs in 1975 
are $100/in-patient day. eeu that the inflation factor 
used in calculating the 1976 reimbursement rate projected an 
inflationary increase of 10% in costs from 1975-76. 

(Remember that a rate is supposed to be calculated in advance , 
of the year to which it applies and before figures on the 
actual degree of inflation became available.) The ceiling on' 
1976 allowable costs would be $110/Day. This would be re- 
flected in the 1978 rate since 1976 would be the base year 

for the 1978 rate. 


32. The use of such a ceiling is seratsenal tor 
several reasons. In the first Place, it is based on an 
estimate of what the inflation rate will be before any actual 
data is available. The State Defendants cannot seriously 
deccest that they will always be able to predict he acvanent 
of the econc ny with complete accuracy. Yet that is the im- 


plication inherent in the use of this ceiling. 


33. Second, because of the way in which it is 


calculated, this ceiling affects a hospital not only in the 


| 
| 
! 
| 
| 
| 


| year in which costs exceed the inflation factor, but also 


} 


in all subsequent years even if the hospital's costs and the 


‘ 
: 


inflation rate increase at the same rate in these later years. 
Furthermore, the amount the hospital is penalized increases 

in each subsequent year. Thus, if in one year a hospital's 
cost inadvertently exceeds the State's guess of the inflation 
rate the hospital will be penalized in an amount far greater 
than the amount of the excess. This is illustrated by the 


following example: 


Maximum 

Base Amount 
Year Excluded 
Allowable From Base 


Costs Year Allow- 
Base Year % of % of after able Cost 


Cost/ Actual Increase Applica- as Result 
In~Patient Cost in Infla- tion . Of 86.21 (k) 


Year Day Increase tion Factor86.21(k) Ceiling 
1 $100.00 o- es $100.00 — a 


See re ee ae ee RR 


2 112.00 12 oa 110.00 $2.00 

3 120.56 es | 8 118.80 2.16 

/ m0 a 7 127.12 2.31 

5 139.78 8 8 137.29 2.49 
34. If a hospital exceeds the inflation factor 

in one year the only way it can make sure that it will not 

be penalized in future years is to reduce future spending © 

below the inflation rate in an amount equal to the excess. 

Obviously, since a hospital has no control over inflation 

‘it can only do this by reducing the quantity or quality of 

the services it provides. ‘The people who will suffer will 

be the sick, particularly those who do not have adequate 


resources to pay for medical care. 


35. Third, because the 86.21 (k) ceiling is based 
on the rate of inflation it makes no allowance for cost in- 
creases due to expansion of facilities or new technology. 
Unless this regulation is invalidated, it will, therefore, 
effectively eliminate all advances in hospital care in New 
York. Eventually, New Yorkers will only be able to obtain 
out-moded medical care and the effectiveness of the great 


teaching institutions of this state will be destroyed. 


36. Finally, the §86.21(k) ceiling suffers from 
the same weaknesses as the routine and ancillary ceilings 
because it is in effect a mathematical average and makes no 


allowance for natural differences in hospital operations. 
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WHEREFORE, it is respectfully requested that the 


tion. 


pCR 
« sngram 


Court issue a preliminary injunction in this 


(oe Sworn to before me this 


/6 day of duly, 1976. 
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Notary Public 
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UNITED STATES DISTRICT COURT 
SOUTHERN DISTRICT OF NEW YORK 


HOSPITAL ASSOCIATION OF NEW YORK STATE 
INC., MISERICORDIA HOSPITAL MEDICAL 
CENTER, BUFFALO GENERAL HOSPITAL, THE 
GENESEE HOSPITAL, and THE MOUNT SINAI 
HOSPITAL on behalf of themselves and 

all other nonprofit hospitals which are 
Members of the H TAL ASSOCIATION OF 
NEW YORK STATE, INC. and which are reim~ 
bursed for Medicaid services rendered to 
hospital patients, . 


Plaintiffs, 
.7 against - 


PHILIP L. TOIA, as Commissioner of 

Social Services of the State of New 

York, ROBERT P. WHALEN, as Commissioner 
of Health of the State of New York, PETER 
GOLDMARK, as Director of the Budget of 
the State of New York, HUGH L. CAREY, 

as Governor of the State of New York, 

and DAVID MATTHEWS, as Secretary of 

the U.S. Department of Health, Eduvation 
& Welfare, 


Defendants. 


STATE OF NEW YORK ) 


s 
COUNTY OF NEW YORK ) 


76 Civ. 2027 


; 
AFFIDAVIT 


S. DAVID POMRINSE, M.D., being duly sworn, says: 


1. I am Executive Vice President of the Mount Sinai 


Hospital in the City of'’New York ("Mount Sinai"). 


this affidavit in Support of the plaintiffs! 


application for 


a preliminary injunction restraining the defendants from 


reimbursing any member of the class defined in the complaint 


for hospital services rendered on or after January 1, 1976 


I submit 
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at an in-patient hospital Medicaid rate which is less than the 


hospital's 1975 rate. 
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2. This affidavit is divided into two parts. The 
first part shows how Mount Sinai and similarly situated hos- 
pitals will suffer immediate and serious irreparable harm if 
their Medicaid reimbursement rates are reduced by defendants 
below the rates they were receiving on January 1, 1975. The 
secoid part shows how the changes made by the defendants 
in the relevant regulations has resulted in a defendants: 
!,reimbursement system which fails to reimburse hospitals for 


their reasonable costs as required by federal law. 


BACKGROUND OF DEPONENT 
ee 


a. £ graduated from Western Reserve University 
in 1941 with the degr-~ of Doctor of Medicine and engaged in 
ij} Private practice from 1946 until 1955. From 1956 to 1958 I 
was Chief of the Health of the Aged branch of the United 
States Public Health Service. In 1961 I became Associate 
Director of Mount Sinai and remained in that position until 
a a bacene Medical Administrator in 1966. I was appointed 
Director in 1969 and Executive Vice President in 1975. I am : 
a member of the Board of the Council of Teaching Hospitals 
of the Association of American Medical Colleges. I ama 
maibiew of the American College of Hospital Administrators, 
American Hospital Association, American Public Welfare Aauo~ 
ciation, the Society of Medical Administrators and the 
New York State Medical Advisory Committee. I am also the 
Edmond H. Guggenheim Professor of Administrative Medicine in 
the Mount Sinai School of Medicine of the City University 
, Of New York (the "Mount Sinai School of Medicine"). As Exe- 
cutive Vice President I am responsible for Mount Sinai's re- 


imbursement by third-party payors, including Medicaid, and I 
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am familiar with the financial data submitted to Medicaid by 
Mount Sinai. aie 


4. I have also been active for many years in two 
hospital associations of the State of New York, the Hospital 
| Association of New York State ("HANYS") and the Greater New 
| York Hospital Association ("GNYHA"). I am a member of the 
Board of Trustees of HANYS and serve on its executive Council, 
' “and am currently Preetiene a ees of GIYHA. My re 
| tor those associations have ineluded the analysis of the 
| various methods of hospital reimbursement used in this State 
| ana in the City of New York, as well as the development of 


effective methods of hospital administration and cost-saving. 


’ 
‘ 


- During my association with the United States 


‘ 


Public Health Service fron 1956 to 1961, I was involved in 


| analyzing reimbursement methods and in drafting reimbursement 
| sestaiation, some of which was later the basis for the 


federal health ca.e laws. 


6. fin addition, I have either authored or co- 
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authored several articles on hospital administration and 


i 
reimbursement. 


7. The Mount Sinai Hospital is one of the oldest 


' 
and largest voluntary teaching hospitals in the United cance 


Founded in 1852, Mount Sinai has been esponsible for numer- 
ous advances in medicine and is recognized’ as one of this 


“country! S most renowned medical centers. Since 1963 it has 


been affiliated with the Mount Sinai School of Medicine. 


j 
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8. Mount Sinai is considered a “tertiary" 
medical center; that is, it offers specialized services and 
facilities not available at smaller community hospitals. 
These include such services as open heart surgery, CAT scans, 
neurosurgery and radiation therapy. Patients are referred 
to Mount Sinai from all over the United States and from 
foreign countries. In addition, Mount Sinai serves as a 
East Harlem and offers out-patient and emergency care through 
a range of specialized and general medical clinics. some of 
Mount Sinai's in-patients pay the established charges them- 
selves, sume are covered by conventional insurance or Blue 
Cross or Medicare and approximately 18% have their charges 


paid by Medicaid. 


$. In 1975 Mount Sinai completed construction 
of the Annenberg Building. This new facility has 27 floors 
above ground and three levels below srourd for a total of 
565,335 usable square feet of flocr space. 55% of the space : 
is devoted to the Medical School and 45% to the Hospital. : 
The Annenberg Building offers the most sophisticated 
diagnosis and treatment facilities currently available 

and includes among its many features a new pharmacy, a 
specially desioned central sterile supply system, expanded 
radiology and neuroradiolog: facilities, 19 additional 
operating rooms, two additional recovery rooms, and an H 
18 bed-coronary intensive care unit. The Annenberg 


Building has enabled Mount Sinai's distinguished medical 


. Staff, working with augmented facilities and the most modern - 


and sophisticated equipment, to expand innovative treatuents 


xy 
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and therapies and even more effectively <» fulfill the 
institution's long-established international role as a 


tertiary care center. 


: PART I: IRREPARABLE INJURY 
LS SrA ANE ANA 


10. In New York, reimbursement for hospital ser- 


vices rendered Medicaid patients is made under a “prospective” 


“rate setting system. Briefly stated, this means that prior 


, to each calendar year the State is required to establish a 


i reimbursement rate for each hospital for that calendar year. 


A hospital's prospective rate, while containing incentives for 


| efficiency, must reimburse it for the reasonable cost it 


| incurs in treating Medicaid patients. 


ll. In 1975, the State defendants promuj)-jated an 
in-patient rate of $255.49 per patient day as reimbursement 
for the reasonable costs incurred by Mount Sinai during that 


* 
year in providing medical services to its Medicaid patients. 


12. Since 1975 there have been substantial increases 


in the costs of providing services as a result of inflation 


and other factors over which the hospital has no control. 
The cost of Mount Sinai's malpractice insurance has risen 


approximately 225% since 1975. Its food costs have risen 


7.7% and it has experienced simiiar increases in such areas 


as labor and debt service. As a result, Mount Sinai's costs 


‘eon mesteT ne ne mae seme aN 


* The Annenberg Project referred to in paragraph 9 was re- 
viewed by the Department of Health in detail. This in- 
Cluded a careful study of Mount Sinai's total Operating 
costs to determine whether there would be adequate re- 
imbursemant for the hospital's operating and capital 
expenses, inc.uding the additional costs incurred by 
reason of the Annenberg Project. Indeed, the Department's 
conclusions and its approval of the Project and the re- 
imbursement cf the rates necessary to sustain it were 
essential to the Project going forward and, as Exhibit A 
shows, are tantamount to 4 guarantee of adequate re- 
imbursement of the costs specified. 
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have increases above the $255.49 per day the defendants 
agreed was reasonable an¢, adequate in i975 to approximately 


$270 per day in 1976, or a $14.51 incrcase. 


Hospital services continue to "intensify" and become more 


sophisticated. This is especially so at tertiary care 


. centers such as Mount Sinai which provide the most tech- 


nologically advanced care available. The State of New York 


| has participated with us in planning these efforts and it 
| has approved in advance our new programs as well as the. 
| acquisition of new equipment ani capital projects. In 1976 


| several State approved programs wil} be implemented which 


have added capital and labor costs to our overall expendi- 
tures. For example, we have completed a new 13-bed cancer 
unit which provides a focal setting for treating these 
patients by chemotherapy and serves as the nucleus for the 
treatment of cancer patients throughout the institution. 
Budgets for this unit were approved by the Department of 


Health in the amounts of $734,343 for additional intensive 


. care staffirg and $263,411 for other additional expenses. 


13. Rather than promulgate prospective rates for 
1976 prior to January of that year as required by law, the 
defendants instead "froze" reimbursement rates at their 1975 
levels. Thus, for the first six moncks of 1976 Mount Sinai 


receieved the same daily in-patient rate of $255.49 which 


“it had received during 1975. After all efforts to get the 


defendants to voluntarily iift the freeze had failed, this 


class action was filed to have the "freeze" declared unlawful 


under the Medicaid laws since, in the face of obvious 


inflationary cost increases, 1975 rates cculd not possibly 


° 


reimburse hospitals for their reasonable costs in 1976, 


14. Subsequent to the filing of this action the State 

Defendants adopted new regulations for the calculation of 
i Medicaid in-patient hospital reimbursement rates. Those 
poration are different from those which the Secretary of 
|Health, Education and Welfare has approved for calculation of 
‘pales rates. Moreover, the New York State Medical 

i Advisory Committee, of which I ama member, was never ccn- 

i sulted about these regulations. (N.¥.C.R.R.§86.14(b), 

6.21 (hk), 96.26). In fact, this Committees has not met 

within the past year. This new methodology and resulting 
rates it has produced fails to reimburse hospitals for their 
reasonable costs and in many instances reduces hospital 

| eens rates below their frozen 1975 levels. For ; 
| euenbia: Mount Sinai's newly promulgated 1976 rate is $240. 05 
per patient day, as compared to its State’ approved 1975 rate 
i of $255.49 per patient day.” Moreover, since the new 1976 ; 
rates are retroactive to January i, 1976, Mount Sinai will be | 
liable for any reimbursement which it received during the 


first six months of 1976 in excess of its new 1976 rate. 


Medicaid patients remains constant, and there is no reason 


15. If the use of Mount Sinai's facilities by 


to believe that it will not, Mount Sinai will suffer a total 


i a : ’ 
rag 
a B 


loss for the year 1976 of $2 million for Providing services 
to Medicaid patients. ‘This loss is based on the difference 
‘between the rate it will receive and the reasonable costs it 
will incur in treating Medicaid patients. These rate 


reductions take effect immediately. 
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16. Mount Sinai fully recognizes the realities of 
the fiscal crisis in New York State and New York City. We 
have responded responsibly and have made every effort to 
control our costs. We have begun, on our own initiative, 

a major, comprehensive effort to increase productivity and 
reduce ponte. To date, 58.6 positions have been eliminated 
throughout the institution and overtime expenditures have 
been trimmed significantly. In addition, special programs 

in the Departments of Radiology, Data Processing and Traffic 
and Information have resulted in savings. Cutbacks in the 
Departments of Engineering, Finance, Housekeeping and Surgery 
are planned for the next few months. Because of these 
efforts we have been able to keep our overall increase in 
costs in 1976 over 1975 to 5.6% despite substantial inflation. 
However, the reduction of Medicaid income to pre-1975 levels : 
completely fails to reimburse Mount Sinai and similarly situ-, 
ated hospitals for their legitimate and reasonable costs and 
as such is indisputably unlawful under the reasonable cost 
Standards established in. the Medicaid law. These unilateral 
and unlawful cuts, imposed retroactively, will have a 
devastating impact on Mount Sinai's financial condition and 
will force an immediate @rastic change in the scope and 
quality of services --services which the State has approved 
as appropriate and reasonable--which we are able to provide 
to Medicaid patients and other patients. Indeed, the 
magnitude of program and other changes which these reductions’ 
will require threatens Mount Sinai's continued viability as 


a major tertiary care center. Uncuestionably, unless these 


unlawful reductions are immediately enjoined, Mount Sinai 
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and other hospitals whose rates have been reduced will be 


irreparably and seriously damaged. : 


PART II: WHY THE MEDICAID METHODOLOGY IS UNLAWFUL 


17. (In:this section I wiil try to show why the 
Medicaid reimbursement methodology does not and cannot 
reimburse hospitals for their reasonable costs in providing 
"medical services to Medicaid patients. These regulations” 


are contained in Part 86 of the administrative rules and 


regulations of the New York State Commission of Health. 
My analysis is broken down to show the following: (1) the 


ceilings imposed on "routine" and "ancillary" costs (A) do 


‘|| not take into account legitimate cifferences in programs and 


services offered, patient mixes and other differences anong 
the hospit tals in the various groupings to which such ceilings’ 

apply and (B) do not take into account legitimate increases 

in program costs which are incurred after the ceilings are 

imposed, and (2) the unilateral determination contained in 

a regulation that only 90% of the salaries paid by the 


hospitals to interns and residents are reimbursable has no 


3 


rational basis and represents an Seer rary effort to cut 


’ expenditures. 


The Ceilings 
18. Implementation of the Part 86 regulations 
Produces a per diem rate which is the so vag money which 
the State will pay a hospital for each day a patient is in 


‘the hospital. under the regulations, the per diem rate has 


the following components: 


. 


® 


. i 


‘ 


; “routine” costs, 


jecosts. In general, the costs within each category are 
! 
| calculated in accordance with various reimbursement rules 
' 

' 


; and, after ceiling calculations, the components are added 


| 
| 
| 
| 


together and adjusted for inflation, and the total is 


; divided by the number of a hospital's in-patient days as 


= by Medicaid, thus yielding a per diem rate. 
i : 


19. " Medicaid reimbursement for a Particular Medicaid 


patient is not based on the costs incurred by the hospital 


in providing services to the particular patient but rather 


On the average cost of providing services to all Medicaid 


; Patients. Thus, the hospital will receive the same re- 
i 


| #ubuesement for a cancer patient as it will for a gall 


| bladder patient. This tends to even out in the end and 


generally produces satisfactory reimbursement as long as 


ay of a hospital's reasonable costs are taken into 


| consideration in developing its per diem «ate. 
| 


; the State has done something quite different in computing 


However, 


us routine and ancillary components of a hospital's 
{ 


Medicaid reimbursement rate with the consequence that many 


of a hospital's reasonable costs are disallowed. rt is 


j important to explain more specifically why this is so. 


20. Briefly stated, for 1976, State Defendants first 


calculated each hospital's total routine and ancillary costs 


t 
! 
| for a "base year", which in this case was-1974.. Routine 


‘ service, 


jmaintenance and housekeeping, laundry, social service and 
administrative expenses; ancillary costs include such items 
as qperating rooms, radiology departments, laboratories and 
| drugs. Once a hospital's total allowable routine and an- 
cillary costs for the base year eure determined, such costs 
vere trended forward to 1975 by a factor based on the move- 


;jmMent of certain ene indices from the general economy (not 


| the hospital industry) and then to 1976 by a different set 


le = economic indicators which are supposed to anti- 


cipate future cost increases in the actual rate year. We do 


!not challenge here the appropriateness of these economic 


oe Ces eee eee eee 
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i trending f2.ctors; the vice in the Sefendant's new methodology -: 
1 


ies in the manner in which the base year amounts for routine. 


} 
‘ 


and ancillary costs was calculated. 


21..In the case of routine costs, a hospital's total 
routine costs for the base year (1974) were divided by the 


number of Medicaid patient cays as defined by Medicaid for 


= year and.this per diem cost figure wes then added to the: 


per diem routine cost figures of all other hospitals in that 


4 
: 


hospital's group. For reimbursement purposes the state groups 


hospitals on the basis of certain criteria. The total per 


wi 
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diem routine costs of all hospitals in the group were then 
"averaged" to produce a group of mean or average per diem 
routine cost figures. In the case of ancillary costs, the 
same basic method was followed except that rather than 
divide by patient days, the total amount of ancillary costs 


were divided by the hospital's total number of discharges 
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per year thus expressing ancillary costs on a per discharge 
basis. This figure was then averaged with the ancillary 


per discharge figures of other members of the group in order 
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to produce a group mean or average per discharge ancillary 
cost figure. These two figures--the group average routine 

c st figure and the group average ancillary figure--are 
ceilings beyond which all of a hospital's routine and 
ancillary costs, no matter how reasonable they may be, are 
disallowed.* Thus, if a hospital's actual routine or 
ancillary costs exceeded the average, they were excluded from 
Ats reimbursement rate. In Mount Sinai's case, the imposition 
of these ceilings force a reduction in Mount Sinai's 197€ 
rate of approximately $39.00 per diem below its 1976 costs, 
and $15.44 per diem below its 1975 rate. 


22... tn ettect: 4s the calculation of routine and 
ancillary costs, the state defendants treat a group of 
hospitals as one large hospital irrespective of whether one 
hospital performs more gall bladder Operations than another, 
has more cancer patients, renders more sophisticated care 


to coronary patients, has a higher number of intensive care 


units and so forth. State defendants have assumed that all 


Mount Sinai's rate was computed slightly differently 
because of the completion of the Annenberg Building in 
1975. Mount Sinai was reimbursed "retrospectively" 
Guring 1975, i.e., on the basis of actual as opposed to 
projected 1975 reasonable costs. In computing the 

1976 rate, Mount Sinai's routine and ancillary co: zs for 
1975 were calculated and were compared with the 1974 
averages for the other hospitals in Mount Sinai's group, 
as trended forward to 1975. The excess of Mount Sinai's 
routine and ancillary costs over the. group averages were 
disallowed (Mount Sinai's routine costs were over the 
ceiling by $18.12 per day and its ancillary costs were over 
the ceiling by $245.04 per discharge) and the balance was 
trended forward to 1976. This different computation 
method, however, was no different in its net effect since 


@ll routine ane ancillary costs over the group average 
were disallowed. ; : 


=e 


average must be inefficient costs. In point of fact, 
jj hospitals vary widely in such aspects as program content, 
Patient mix, geographical location, Physical plant, scope an” 
intensity of services and length of stay. Mount Sinai's 


Operating certificate is not simply a certificate to Operate 


! 

| a hospital, but instead lists a wide range of separate and 
distinct services which the hospital is required to provide, 
services which are not identical to those listed on the 
} Operating certificates of other hospitals. A hospital may be 
complete], -efficient and yet have costs which exceed those of 
! other hospitals in its group. Although defendants may clain 
they have allowed for these differences by their grouping 
criteria, it is impossible to find two hospitals so similar 

| that the costs are identical... I understand that the afridavi+t 
! 
| 


of James C. Ingram discusses these factors in detail. 


; | 


If ceilings are to be used, there must be a factor (as there 
has been in the past) which takes into arama t legitimate 


differences in the services provided by hospitals within 


particular groupings. | 


New Programs After the Base Year 
ass ce acca: 


23. Since for purposes of computing its 1976 rate, 


the 1974 group average was used as its base year cost, Mount 


$ 


Sinai's 1976 rate fails to allow ‘for the additional expenses 


these expenses were approved by the phase pursuant to its 


| 
| of programs begun during 1975 despitethe fact that all of 
| ‘Planning mechanisms prior to being inouteis by Mount Sinai 
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and despite the fact that Mount Sinai was reimbursed for | 


these expenses during 1975. 


ane : j 
i ' 
A. Annenberg Project. The opening of the Annenberg 
Building described in paragraph 9 above caused Mount Sinai 
to incur substantial additional costs. First, this new: 


facility required the hiring of 338 new employees. The new 


‘ 
“we 


operating rooms required 55 new positions, th* cardiac 


the departments of engineering and housekeeping. Utility and 
: Maintenance costs also increased substantially following the 


opening of the new building. ' : 


Facilities for such departments as radiology, 
neurology and cardioloyy made possible new diagnostic and 


treatment procedures, thereby improving the. quality of 


& 


medical care, and raised Mount Sinai's ancillary costs. The 
effect of all these items has heen to increase Mount Sinai's 


L 

b 

| surgery intensive care unit 43 and 111 persons were added to 
| 

| 

| 

| 

| 

| per diem costs in 1976 by $14.45. 
| 

| 


I emphasize here that the State specifically 


approved the need for these program increases in advance. 


From the inception of the Anrpenberg Project, the New York 
State. Department of Health participated in the planning 
. process and reviewed and approved construction costs, 


capital costs and the proposed operational budget for the 


. approved by the Health and Hospital Planning Council of 


Southern New York and by the Hospital Review and Planning 


. 


} 
Project. The Annenberg Project was -lso reviewed and 
| 
i 
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Council. Moreover, in connection with the mortgage financing 
of the Annenberg Building, the New York State Housing 

Finance Agency reviewed Mount Sinai's operating budget and 
obtained from the Commissioner of Health a formal approval of 
Medicaid reimbursement for all costs connected with the 
Project (see Exhibit A,) the same costs which have been 


excluded from Mount Sinai's rate. 


The capital costs for the Annenberg Project are not 
covered by the ceiling and are in fact being reimbursed. it 
makes no sense for the regulations to provide for payment of 
the capital costs of a new facility but to deny reimbursement 


to the Hospital for its operating expenses. 


B. In 1975 Mount Sinai. opened a new 19-bed cancer 
unit. “The new unit is the focal point for the treatment of 
adult cancer patients and includes a specially designed 
protective environment for patients receiving chemotherapy. 
Mount Sinai has created 55.4 new positions to staff the unit 
and expenses and ancillary costs have also risen. The total 
effect has been to increase Mount Sinai's costs in 1976 by 


$5.28 per patient day. 


The budget for the cancer unit, including the 
staffing levels, was approved by the State Department of 
Health. Mount Sinai was reimbursed for the program in 1975. 
Yet, by basing Mount Sinai's 1976 rate on the 1974 average, 


the defendants have denied Mount Sinai reimbursement for any 


of these additional costs. 


15 
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C. Scanner. In 1975, we acquired a computerized, 
transverse axial Scanner (CAT) the operation of whieh re- 
guires a staff of 1 administrator and 7 technicians. The 
State approved the acquisition of the CAT and a $120,500 
annual budget for its operation. $31 per in-patient day 
was added to our 1975 rate to reimburse us for this added 


expense. We will receive no reimbursement for the CAT in 


“our 1976 rate. 


D. Within the next month, Mount Sinai plans to 
open a new 6-bed coronary care unit. On the basis of the 
budget which the State Health Department has approved for 
this unit, this unit will add $1.37 per in-patient day to 


Mount Sinai's 1976 costs. 


E. Other New Programs. Mount Sinai has received 
@pproval from the State Health Department to open a renal 
failure treatment center. However, this program cannot be 
implemented because of the failure of the 1976 rate to in- 


clude the additional costs. 


Clearly, the foregoing costs, approved as. 
reasonable by the State in its planning process, must, by a 


parity of reasoning, be deemed reasonable for purposes of 


reimbursement. 
interns’ and Residents’ Salaries 
ries 


The State Defendants have arbitrarily refused to 


, reimburse Mount Sinai for more than 90% of the salaries of 


its interns and residents on the grounds that 10% of their 
time is devoted to educational activities. The basis for 


this disallowance is a regulation, 10 N.Y¥.C.R.R. §86.26 
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which has never been properly adopted. It was rejected twice 
by the New York State Hospital Review and Planning Council, 
which is the only body under New Vee law empowered to adopt 
Medicaid reimbursement regulations. The first rejection 


was in May, the second in June of this year. 


Although interns and vectdbnts Lencn & oreat deal 
during their years at Mount Sinai, this learning is done 
in the context of providing patient care and it is for this 
provision of patient care, not the learning, that they are 
paid by Mount Sinai. Indeed, it is anomalous to contend 
that interns and residents are paid for being students. 
Students are not paid; they pay others for their instruction. 
In this case, interns and residents "pay" for the training 
they receive by providing substantial patient care services. 
Rather than + waving for inappropriate costs, the atate is re- 


ceiving a considerable bargain, as is ée# snstrated by even a 


cursory review of what interns and residents do.* Interns 


and residents bear the immediate responsibility for the 
rendition of care to Mount Sinai's Medicaid patients. Al- 
though they attend conferences .and rounds, it is for the 
purpose of discussing cases in the hospital and improving 

the treatment of patients. An intern at Mount Sinai, who is 
required to hold an M.D. degree, works approximately 80 oe 
per week for a salary of $15,400. By any standard, it is 
obvious that interns and residents are treating patients on 


a full-time basis. 


* It is significant that the State Director of the Budge, 
who has no statutory authority for determining the 
reasonableness of costs, first disallowed this 10% 
portion of such salaries and that to my knowledge the 
State has never made an empirical study. 
of the reasonableness of house staff salaries. 
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! WHEREFORE, it is respectfully requested that the 
e f 


| court grant plaintiffs' application for a preliminary 

|} injunction. 
| ie 
| | Benak 
| S. DAVID POMRINSE . 


! 
= to this/é day 
| of Pr 1976. 

i . 

Gia bt DL 


Notary Public 


MARY ELLEN & McSAHAN 


eUSLIC, State of Naw York 
— fi 31-7627910 


| 
! tified in New York County 
| Conntsen Com March 30, 97f 
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UNITED STATES DISTRICT COURT 
SOUTHERN DISTRICT OF NEW YORK 


HOSPITAL ASSOCIATION OF NEW YORK STATE, 
INC., MISERICORDIA HOSPITAL MEDICAL 
CENTER, BUFFALO GENERAL HOSPITAL, THE 
GENESEE HOSPITAL, and THE MOUNT SINAI 
HOSPITAL on behalf of themselves. and 

all other nonprofit hospitals which are 
members of the HOSPITAL ASSOCIATION OF 
NEW YOR« STATE, INC. and which are reim- 76 Civ. 2027 
bursed for Medicaid services rendered to 


mmm nS 


_ hospital patients, 


Plaintiffs, AFFIDAVIT 
- against - 


PHILIP L. TOIA, as Commissioner of 
Social Services of the State of New 
York, ROBERT P. WHALEN, as Commissioner 
of Health of the State of New York, PETER 
GOLDMARK, as Director of the Budget of 
the State of New York, HUGH L. CAREY, 

as Governor of the State of New York, 

and DAVID MATTHEWS, as Secretary of 

the U.S. Department of Health, Education 
& Welfare, 


Defendants. 


STATE OF NEW YORK ) 
: SS.:3 
COUNTY OF NEW YORK) 


IRVIN G. WILMOT, being duly Sworn, deposes and 


1. Iam encutice Vice President of New York 
University Medical Center. I submit this affidavit in sup- 
Port of the plaintiffs! application for a preliminary in- 
junction restraining the defendants from reimbursing any 
member of the class for hospital services rendered on or af~ 
atient hospital Medicaid rate 


which is less than the rate reczived by the hospital in 1973, 


' BACKGROUND OF DEPONENT 
SA 


2. I graduated from Northwestern University with 
a degree of B.S. in 1955, and the University of Chicago with. 
a degree of M.B.A. in 1957. I was associated with the 
| University oF Chicase from 1947 through 1961 and was an 
Assistant Administrator of the University of Chicago clinics 
“when I left. Thereafter, I became associated with Univer- 
atty Hospital which is part of what is now the New York 
| University Medical Center where I have oe since 1961. I 


have been Executive Vice President of the Medical Center 


since 1973. 


3. I have been a professor of hospital adminis- 

tration at the New York University School of Medicine See 

i} 1961. I was previously Assistant Professor of Hospital 
Administration at the "niversity of Chicago School of 
Medicine. I am an active member of a number of professional | 
organizations including the American College of Hospital 
Administrators of which I am a Fellow, the American Hospital - 
Association and the Association of American Medical colleges. 
I have, for many years, been active in the Greater New York 


Hospital Association (GNYHA), as well as the Hospital 


bt 
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Association of New York State Incorporated (HANYS).: I was 
President of GNYHA in 1973, have been on the Board of 


Trustees of HANYS since 1971 and am now its Chairman-elect. 


4. I am the author of various articles on 


hospital administration and am fully familiar with all 


Hi 
aspects of hospital reimbursement. 
5. New York University Medical Center ("The 
t 


Medical Center") is one of the major medical centers in the 
State of New York. Between the University Hospital 
("Hospital") and the Institute of Rehabilitation Medicine, 


which are components of the Medical Center, it has over 785 


i beds and provides over 250,000 patient days of hospital 
| 


service. The Medical Center is considered a "tertiary" 
medical center and offers facilities and Specialized services 
“which are not available at Many other hospitals. Patients 


i} are referred to the Medical Center from hospitals throughout 


oe 


the United States. In addition, the Medical Center provides 
general hospital services to the New York community as well 


as out-patient and medical care through its emergency rooms 


-& 


apd the clinics which it operates. 


6. Although some of the Medical Center's 
, Patients pay the Hospital's establishea charges themselves, 
most of the in-patients are covered by conventional insur- 
ance, Blue Cross, Medicare or Medicaid. Approximately 85% 
of the Hospital's operating income is received from Blue 
Cross, Medicare and Medicaid. 


THE INCREASE IN THE HOSPITAL'S 
COSTS FROM 1975 TO 1976 


7. The general inflationary forces to which the 


entire economy in this country has been subject in recent 


F 


years is a matter of public knowledge. This Court can take 
judicial notice of the fact, for example, that the consumer 
price index in the City of New York rose from 161.1 on 
January 1, 1975 to 174.9 in May 1976. The wholesale price 
index has likewise risen from 171.8.0n January 1,1975 to 183.1 


as of June 1976. Like all institutions, the Medical Center 


te 


i 


Substantially in September and October, 1975, 


has been subject to these same inflationary pressures and, 


despite the fact that we have instituted a vigorous cost 
reduction program, the Hospital's costs have continued to 
increase. 


8. In 1975, the Medicaid reimbursement rate 
which the Medical Center received was $225.42 per diem, al- 


“though the Hospital's actual cost was $251.64. 
Hospital' 


For 1976, the 
S estimated per diem cost per patient is $277, 


However, the Hospital's 1976 Medicaia rate has been reduced 


to $201.47 Thus, while the Hospital's actual reasonable 


e 
Eee 


EXAMPLES OF INCREASES IN THE 
HOSPITAL'S costs : 


9. The Medical Center has experienced the impact _ 


of inflation in almost every area of its operations. For 


example, the Hospital's costs for providing malpractice 


insurance has increased by 117% in 1976 over 1975. Our 


actual costs have gone from $429,000 to $932,000. The costs 


of electricity have increased by 12%; steam by 19.38; 


telephone by 35.3%; and food by 3.6%. Our labor costs: have 


increased Sharply in 1976 because we Operate ona system 
pursuant to which labor increases go into effect in Septem- 


ber or October of a calendar year, and, therefore, increased 


The costs of 


pensions, welfare and Social Security payments have increased 


this year over 1975 by 16.78%. 
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THE IMPACT OF THE AMENDED REGULATIO:S 

10. x have been informed that other iffidavits 
i Submitted in support of our application for a preliminary 
injunction spell out in complete detail the disastrous 
effect which the Proposed new regulations have on the rein- 
bursement to hospitals for services rendered to Medicaid — 
patients. I assume that the Court has been snformed how the 
ont inge mandated by these regulations limit rete. 
I shall confine myself to one exampic of how these ceilines 


Operate to prevent The Medical Center from receiving the 


reasonable costs of the hospital care which is furnished to 


Medicaid patients, 


11. Our medical-surgical ted Occupancy for the 
years 1974, 1975 and thus far in 1976 nas been approximately 
95%. For ene purposes, this means that we are running 
at capacity in the medical-surgical areas. The Medical : 
Center is one of the leading open heart Surgery hospitals 
in the State. In 1974 we treated 849 open heart surgery 
patients. In 1975 we treated 952 such patients and in 1975: 


the rate is running about the Same as 1975, 


12. Open heart Surgery is one of the most ex- 
pensive surgical procedures in a hospital and the figures 
-xeferred to absve establish that by increasing the number 
of its open heart patients the Hospital has taken on more 
expensive care patients and has eliminated the treatment of 
less expensive care Patients. Since we have the same number 
of beds in each year and the occupancy rate is the Same, the 
increase in Open heart cases must mean that Other, less ex- 


pensive, cases have been eliminated. our in-patient records 


demonstrate that the cost of Maintaining the average open 


heart patient in the Hospital is about $11,500. The averase 


length of stay for these patients is about 17 days. This 


Means that the Hospital's average per diem cost for these 


patients is about $675 per day. It is clear that limiting 


Our reimbursement to the average of all hospitals in our 


‘group precludes the Hospital from receiving reimbursement or 


‘ 
its reasonable costs. . 


13. I should point out that we have thig capa- 


city to treat more Open heart surgery cases than we do. We 
i have, however, been forced to limit the number of these 


Patients because we do not have the money to pay for the 


very high cost procedures involved. 


INJURY TO THE HOSPITAL AS A RESULT 
OF THE CHANGES IN THF REGULATIONS 
TT — 


14, The Hospital's actual reasonable cost of 
treating patients is estimated to be $277 Pe. day this year. 


Its Medicaid rate announced by the Commissioner of Health cn 


July lst is $201.47. the gap between our actual reasonable 


cost and the rate announced by the Commissioner is 27%. if 


every other third party payor (for example, Blue Cross) 


adopted $201.47 as our "reasonable" daily cost, this 27% gap 


would cause a shortfizil to the Medical Center of $15,800,000 


for 1976. 


\ 


15. Such a catastrophe to University Hospital 
‘would destroy 


it as it now exists and reduce it to an 
institution of a character not even comparable to the Medical 


Center that has been Serving the City. Obviously, this woule 
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be a result that the people of the State of New York Simply 


could not tolerate. 


WHEREFORE, it is respec 


motion for a préliminary injunction should be granted, 


Sworn to before me this 


16™ aay of July, 1976. 


Notary PulfYic 
U'LUAN GONZALEZ 
Notiry Pais, Stuts 84.9 York 

fa BV 515 % 
¥-O8fied in Mow ¥ ore County 
"Tamunission Expi:2s March 39, i399 
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UNITED STATES DISTRICT COURT 
SOUTHERN DISTRICT OF NEW YORK 


C8 oe ee es ke 


rs 


S 
bce | as Re 


HOSPITAL ASSOCIATION OF NEW YORK STATE, 
INC., MISERICORDIA HOSPITAL MEDICAL 
CENTER, BUFFALO GENERAL HOSPITAL, THE 
| GENESEE HOSPITAL, and THE MOUNT SINAI 
| HOSPITAL on behalf of themselves and 
I all other nonprofit hospitals which are : 
H members of the HOSPITAL ASSOCIATION OF 
| NEW YORK STATE, INC. and which are reim- 76 Civ. 2027 
bursed for Medicaid services rendered to : 
hospital patients, 


Plaintiffs, 


i 
{ 
4 
’ 
M 
; 
; 


- against - AFFIDAVIT 


| PHILIP L. TOIA. as Commissioner of 

| Social Services of «he State of New 
York, ROBERT P. WHALEN, as Commis- 

| sioner of Health of the State of New 

! York, PETER GOLDMARK, as Director of 

the Budget of the State of New York, 

| HUGH %. CAREY, as Governor of the 

| State of New York, and DAVID MATTHEWS, 

| as Secretary of the U. Ss. Department 

| of Health, Education & Welfare, 


Defendants. 


Iernantesinttnahemdendieuneneneie ae 


STATE OF NEW YORK ) 
) ss.: - 
COUNTY OF NEW YORK) ; 


DARRELL G. HKARTLINE being duly sworn, deposes and 
i 
I 
1. This affidavit is made in support of the motion 


~y ,The Genesee Hospital and the other plaintiffs in this 


action for an order preliminarily enjoining state officials — 


EA MY cee aenr™—eae anromeen 


from reimbursing members of the class for services rendered 
to Medicaid patients on or after January 1, 1976 at rates 


lower than those paid in 1975 for in-patient care. 


ee ce SAE 


2. I am the Director of Finance of The Genesee 


| Hospital (the "Hospital"), a 427 bea non-profit voluntary 


health care institution located in Rochester, New York. 


NN A Sterne eee nee 
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Since 1970 I have been the chief finarcial officer of the 


Hospital. I received a Bachelor of Science degree in Busi- 
ness Administration fro Southern Illinois University in 


1962 and have been employed in the field of health care 


finance since 1965. 

3. Like many other heath care institutions, the 
primary source of funds for the Hospital comes from third- 
-party payors like Blue Cross, Medicare and Medicaid. Toget- 


her, these programs provide 90% of Genesee's in-patient annual 


“ 


income. Reimbursement for in-patient hospital care provided 


Medicaid patients is governed by federal standards, although 
the actual calculation of the amount of reimbursement is done 
by the State. As I understand the Selacn’ té0, hospitals 
must be reimbursed for the reasonable costs they incur in 
providing care to Medicaid patients. New York has an 
approved alternative method by which this calculation of 
reasonable cost is made. Briefly, this is don- by calcu- 
lating total allowable costs for a base year. In the case 
of the 1976 rate, the base year is 1974. the allowable 
costs are increased by an adjustment or trend factor intended. 
to reflect changes in costs from the buse year to the reim- : 
bursement year due to inflation. These costs are then 
divided by’ the number of Gays of sce provided in the base 
year to calculate a per dicen reimbursement rate. 
4. Ags of December 31, 1975, the Hospital was 
being reimbursed: at the rate of $182.57 for eack day of in- 
patient care it provided a Medicaid patient. Although a new 
.rate was supposed to go into effect on January 1, 1976, it 
did not. Rather, reimbursement throughout the first 6 months 


of 1976 was continued at 1975 levels. By a news release 


; issued by the Commissioner of Health dated July 1, 1976, the 


% : 
ae : ° : z ‘6 
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Hospital received notification of a rate change which is to be 
retroactive to January 1, 1976. Instead of receiving $182.57 
for each in-patient Medicaid day, the Hospital is to receive 
$163.38 for the same service. Thus, the Hospital's rate has - 
been reduced $19.19 per day below 1975 levels. Moreover, 
since the Commissioner of Health has stated that the new 

rate will be effective as of January 1, 1976, I expect the 


authorities to attempt to recoup what they will consider to 


Medicaid care during the first six months of 1976, I expect 
| 


i that the authorities will seek to recoup from the Hospital 


5. As I will more fully explain below, the new 


| $19.19 for each of these days, or $119,918.20. 
( 
! 


Medicaid rate bears no rational relationship to the ccsts 
which the henettat incurs in providing services to Medicaid 
patients, nor does it comply with the standard for reimburse- 
iment under the Medicaid Act—that is, that the Hospital be 
reimbursed for the reasonable costs of providing services to 


Medicaid patients. 


6. Approximately 90% of the Hospital's annual 
census is comprised of Medicaid, Medicare and Blue conn 
patients. Under these programs, the Hospital, with minor 
exceptions, is prohibited from charging covered patients 

| anything in addition to the reimbursement the Hospital 
receives from these programs for the services rendered. The 
cost to the Hospital of an aveiage patient day in 1975 was 

i $185.20. I estimate that the same care will cost the 

_—ee $199.03 per average patient day in 1976. This is 

‘an increase of $13.83 or 7.5% per patient day. The Hospital 


is being asked to accept a 10% reduction in the amount of 


reimbursement it receives for treating Medicaid patients, 
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even though its actual costs of providing the same care will 
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increase approximately 7.5%. 


THE EFFECT OF INFLATION 


7. The Hospital has felt the effects of infla- 


| tion in every phase of its operations. A sampling of the 
Hospital's expenses, which is neither misleading nor taken 
‘out of context, demonstrates what is happeni:. A cardiac 

- pacemaker which cost $1,150 in 1974, and $1,255 in 1975; 

! costs $1,525 today. The lead for that pacemaker which cost 
$150 last year costs $195 today, and, the average cost of one 


thousand kilowatts of electricity, which was $21.60 last 


year, is $31.30 today. 


8. While the Hospital has not experienced an in- 


crease in the number of beds nor any significant change in 


ee me 


the number of patient days since 1975, the Hospital's gross 
expenses have increased significantly since last year. Labor 
costs for the first five months of 1976 were $8,101,204, com- 
pared with $7,332,121 for the comparable five months cf 1975. 
The cost of materials and supplies, which was $5,087,250 
during the first five months of 1975, rose to $6,242,117 
during the same period in 1976. Due to the occupancy of 

new State approved Hospital facilities, satevest which cost 


$189,224 during the first five months of 1975, more than 


LS NE TT Se RS See Se 


tripled to $639,035 for the comparable period of 1976. For 
the first five months of 1976, the Hospital paid $267,807 
for drug supplies, some $43,00( more than it paid during the 
same period in 1975. Pension costs to the Hospital were 
$794,243 in 1975. As a result of new federal legislation 


(ERISA) I expect these costs to rise to $949,700 this year. 
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9. The Hospital has mate every reasonable effort 
to reduce operating losses, including a reduction in mal- 
practice insurance coverage from $21,000,000 to $1,000,000 
and portpenenent of plant and facility maintenance. None- 
theless, it is inevitable that the Hospital will lose money | 
from operations at an accelerated rate if the newly promul- 


gated reimbursement’ tates are implémented.~°* °=~"':.~ 


PROJECTED LOSSES 


10. The anticipated reduction in reimbursement 
vates will have a severe impact on the Hospital's cash fiow 
In 1975, the Hospital experienced @ negligible positive cash 
flow. Asa result of the anticipated reductions in reimburse-_ 
ment rates, I expect the Hospital to experience a negative 
cash flow of $310,400 for 1976. The best estimate of the 
ioss I expect will be suffered, based upon the newly promul- os 
gated reimbursement rates, current and expected costs, and as 
total number of patient days simtlar to-‘last years, ; 
is $1,009,480. No institution can expect to survive for 
many years operating at this kind of deficit. Based abe 
the number of Medicaid patients the Hospital treated last 
year, and the difference between he Hospital's projected 
per diem cost and the new promulgated Medicaid rate, I ex- 
pect the Hospital wili lose $438,994 On Medicaid patients. 


THE SHORTCOMINGS OF THE REGULATIONS 
Se A SULATIONS 


11. ‘Like other teaching hospitals, The Genesse 
Hospital incurs substantial expense for its house ‘staff 
(interns and residents). I am advised that the new regula- 


tions allow for reimbursement of Only 90% of the costs 
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' 
a. 
i 
i in providing house staff coverage. In peat years 
ene Hospital was reimbursed 100% of these costs. My lawyers 
{itel1 me that the Commissioner of Health claims this new regu- 
| Lation is based on a provision in the Public Health Law that 
]exetuaes from reimbursement those costs for educational 
| 


activities not directly related to patient care. These in- 


t 
' 


terns and residents, each of whom works an average of 70 hours 


te 


t 
liber week, perform a variety of patient care functions which : 
‘ 


ilheip to discharge the Hospital's obligations to its patients. 
+ 

'e exclusion of a portion of the cost of interns and 

i 


| 


residents makes no “*nse to me since we pay our interns and 


| ey to treat our patients; we are not paying them to be j 


a ted. The is net to deny that interns and residents 
| 


learn as they treat our patients. 


12. The regulation places an impossible burden 


on the hospital since nce economies are possible which would 


erable us to break even on the costs incurred for house staff. 


em cate emcees | 


his is because the regulation allows reimbursement for 90% 
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of anything the Hospital pays, not 90% of a fixed dollar 
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13. As I understand the purpose of the New York 


lew, it is designed to encourage economical hospital opera- 


aremanecmeamens sp ana ma 


oo I do not see how the reduced reimbursement for interns 
3 


and residents will promote this goal. The regulation will 


pare the effect of foccing the Hospital to reduce its staff of 


lanterns and residents to minimize losses and to hire full time 


doctors to fill the void left. Each full time doctor hired to 
intone ai an intern or resident will cost the Hospital at least 


| 
| 


twice as much as the person replaced. 
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ROUTINE, ANCILLARY, AND BASE YEAR 
{SECTION 86.21(k)) CEILINGS 

14. In addition to providing basic health care 
services for the general Rochester community, the Hospital 
provides a number of special, and in some cases unique 
services. For example, we have an extremely sophisticated 
gastro-intestinal care unit. I em informed by the Chief of 
“that Department that the services we provide ax duplicated 
by no more than 1 or 2 hospitals in the country and that our 
gastro-intestinal facilities save lives that would be lost 
at hospitals without our expertise, Thus, hospitals from 
throughtout the Greater Rochester area, aS well as Jipstate 
New York, routinely refer patients to us for gastro-intest- 
énal treatment. Our cardiology department is a leader in the 
tield, and we are fortunate enough to have a world renowned 
expert or pacemakers on our staff. We have what may be the 
most sophisticated computer assisted Saberstocy in the ares, 
and are a reference laboratory for the New York Department 
of Health. We treat 50% more cancer patients than the 
national average for general hospitals, and perform vital 
end-state renal disease procedures, including dialysis to 
patients with kidney malfunctions. In addition, we are 
affiliated with the University of Rochester School of 
Medicine and Dentistry and have 70 interns and residents on 


our staff. 


15. I am informed that the operation of the 
routine and ancillary ceilings is Suadcibas in detail in 
the affidavit of James C. Ingram. The services described in 
the above paragraph are examples of the kinds of Specialized 
intensive cost services which increase the Hospital's 
ancillary costs and which make the imposition of ancillary 


cost ceilings unreasonable. 
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te: It is my professional opinion that these 
new regulations deprive the members of the class of the 
reimbursement to which they are entitled if they are to 
recoup their reasonable in-patient costs. It is unfair and 
unjust to expect Genesee to conform its expenditures to 
these c2ilings which operate blindly, without any reference 
to the natural differences in the types of service different 


hospitals offer. These differences cause some hospitals 


“ina group to experience higher, but reasonable, costs when 


compared to other hospitals. 


17. Even if it were possible for the Hospital to 


| borrow money to meet its operating costs and cash flow 


problems described above, the Hospital would nonetheless be 
irreparably, injured by the operation of Sec. 86.21(k). Anv 
hospital which could borrow money would incur substantial 
interest expenses which it did not have in 1975. By 
operation of Sec. 86.21(k) any expense not experienced in 
1975, including such extraordinary interest expenses, could 


not be included in reimbursable costs in 1978 and thereafter. 


18. If the voluntary hospitals in this State 
are to survive and if the public interest in providing 
hezlth care is to be vindicated, the injunction prayed for 


should be issued. 


WHEREFORE, it is respectfully requested that the 


Court grant plaintiffs' application for a preliminary injunc- 
tion. 


Welt Lf. 


Darrell G. eG as 


Sworn to before me this 
4% day of July, 1976. 
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UNITED STATES DISTRICT COURT 


SOUTHERN DISTRICT OF NEW YORK 


HOSPITAL ASSOCIATION CF NEW YORK 
STATE, et al. ’, 


PHILIP L. TOIA, as Commissioner 
of Social Services of the 
State of New York, et al., 

\ 


Plaintiffs, 


VS. 76 Civ. (2027 


Defendants. 
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Before: 


HON. MORRIS E. LASKER, 
District Judge. 


New York, July 20, 1976, 
' 10345 a.m, 


APPEARANCES : 


PROSKAUER, ROSE, GOETZ & MENDELSON, ESOS. , 


BY; 


BY: 


Attorneys for Plaintiffs 

JACOB IMS8EPMAN, ESQ., 

SUSAN ROSENFELD, ESQ., 

M. WILLIAM SCHERER, ESO, ,, Of ee 


Oe EP ROWLTS, BSO,, ida ig’ General se the State 
of New York 

Attorney for Defendants 

JESSE J. FINE, ESQ., Assistant Attorney dunowel 


DAVID MATTHEWS, Secretary, United States Peper bien 


BY's 


of Health, Education and Welfare 

ROBERT B. FISKE, JR., ESQ., United States Attorney 

for the Southern District of New York 

BY: JOHN M. O* CONNOR, ESQ., Assistant United 
States Attorney 
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THE CLERK: ae Association of New 
York State and others against Philip L. Toia. 
Plaintiff ready? 
MR. IMBERMAN t Plaintiff is ready. 
THE CLERK: Defendants nine 
MR. FINE: State's defendants are ready. 


MR. O'CONNOR: Federal defendants are 


ready. 


THE COURT: As you know, gentlemen and | 


ieays Shae yeceine was called for the purpose of allowing 
parties to put on ieeauee testimony they wish to 
supplement the papers that have =e filed is the applica- 
tion for preliminary injunction by the siaitet tte. and I'm 
ready to hear the witnesses. 

I haven't received, Mr. Fine, any answering 
papers yet. Will f get those today? 

MR. FINE: No, your Honor, you will not. 
May i explain to your Honor, f should like to make it 
very clear, I received Mr. Imberman's wegen, the plain- 
tiffs’ hm tet on Friday afternoon. | 

: THE COURT: Yes. 

MR, FINE: And by.the time I got back 

into the office, to my office, from the conference 


in your chambers. it was really too late to dig much. up, 


“SOUTHERN DISTRICT COURT REPORTERS, U.S. COURTHOUSE 
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dwa | | : z 
or to even prepare papers or affidavits for any of my 
hospital officials. | 

z neitorena with them all day yesterday, 


we are in court today, and I would respectfully 


_ ask that I have at least until Friday to submit an 


answering affidavit or papers, or perhaps, if the case 
develops to teas. extent, put some of my people on the 
stand. 

You will recall that your Honor reserved 
both today and Friday for the hearing cf this case, 

; THE COURT: I did, although it is my 
ardent hope that we will be able to conclude wiateser 
live teatinoay we need today. 

MR, FINE: rt is mine, too, but I also 
respectfully ask that I be permibeed to submit an 
answering affidavit by Friday. 

‘THE COURT: Oh, certainly. 

MR. O'CONNOR: Your Honor, ercuse me. 
Before the witnesses are called I ae like to make 
a brief statement to ihe odere apteh regard to the. 
federal defendants’ position. 

The last pretrial conference,which spoke about 


federal defendants supplying a currently-approved version 


> OF the state plan, I have with me today an attachment to a 
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on a a 4 
state plan. ‘ tt is called attachment 419-A, and 

this is not the entire state plan, but it is that 
portion of the state plan which deals primarily with 
the reporting of rate certification, which is primarily 
the matter in conference. I have supplied a ee 
of this es both plaintiffs and to the state defend= - 


ant and it is ready here. I just want to state on 


the record that we have supplied this to both counsel 


as requested at the last pretrial conference. 

_Now, also, with regard to this attachment 
419-A, as federal defendant eoppeosneal this is the 
currently-approved version of the state olan as of 
this date. It is that portion of the state plan 
that applies primarily to the setting of rates. There 
have been amendments proposed to this. These amend- 
ments have not yet as vet been approved, so the por- 
‘tion of the plan that oh apsrtieed to both counsel 
is what is presently and currently the approved version. 

rinally, a I mentioned before, your Rupee, 

it is the federal defendant's position that there is 
no subject ae of jurisdiction over the federal de- 
fendant.. The relief asked, as I understand, is mandamus 
xelief, and it Le ee costtles cane this is discretionary 
and therefore the court should not mandamus the 


/ 
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Department of Health, Education and Welfare. 


THE COURT: It may be discretionary but that 


doesn't beat the jurisdictional question, does it? 
MR. O'CONNOR: Well, your Honor, I just 
wanted to state that we don't believe that mandamus 


is appropriate in this case and we will be filing 


motion papers in that regard. 


And, finally, in light of the fact that 


we don't feel that we are properly defendants in this case, 


and in light of the fact that plaintiff has not asked 
any temporary relief against the federal defendant, 
we don't anticipate participating any further in the 
hearing than what we have already done this morning. 

THE COURT: | Well, from what I gathered 
from our discussion on Friday I don't think it will 
be necessary for you to participate. : ZT don't know 
if you want to attend or not. 

Beaks Mr. Imberman, do you intend to intro=- 
duce any material which you think Mr. O'Connor may wish 
to have << | 
| MR. IMBERMAN: If your Honor please, I 
do intend to introduce the state plan as it has been 
saceeed, | 


THE COURT: The one that has already in 
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the cunt been approved? 
MR. IMBERMAN: Yes, Bir. 
THE COURT: I thought he said he's pre- 
senting that. | 
MR. IMBERMAN 3 No, bistatiacetis your Honor, 


what Mr. O'Connor was referring to was an attachment 


. to the state plan. I-will at the appropriate time 


offer the plan itself, and then the current attachment 
which relates to the rates and rate~fixing so that the 
record will be complete. 

THE COURT: Fine. But in any eine. 
there's eee adverse in eras to the gauerosenkes: 
position, is there? i 

MR. . IMBERMAN : No. As a matter of 
fact, I appreciate very much Mr. O'Connor's statement 
that as far as the United States is concerned the 
amendments, which are in part the subject matter 
of this litigation, have not been approved. 

THE COURT: I assume that that's stipulated, 
is it not, Mr. Fine? 

MR. FINE: Yes, that's stipulated, your 
Honor, but I wondered if I could.ask your Honor to direct 
the U. a Piatra to submit to the court the copies 


of the proposed amendments which were submitted to the 
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Department of Health, Education and Welfare for approval 
and which are now pending before the department, 
i think that would fill in the picture. 


4 
MR. IMBERMAN: Your Honor, may I ask that ° 


we take this in order and let the plaintiff present 
its case before we get to that? } 

| THE COURT : Yes. Sooner or later 
obviously, however, Z will want to know what the status 
is of the amendments whether they have been eutedtens 
or not. — 

Mr, Fine, as far as I'm concerned I'm prepared | 
to accept that documentation on your representation hae | 
they have been submitted for approval and I think even | 
Mr< Imberman -- I say "even" -- 

MR. IMBERMAN: If Mr. Fine hands up certain 
documents and says these have been suhmitted i was 
accept his word. 

MR. FINE: As a matter of fact, dole 
Honor, I’m going a step further. I'm asking the United 
States attorney to hand up what has been submitted. 

THE COURT: Have you got them, Mr. O'Connor? 

MR. O' CONNOR: Yes, I have. 

THE COURT: All right, tine 


MR. IMBERMAN: Your Honor, may I respectfully 


| 
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ask that these he handed up at the appr priate time 
so it fits into the presentation of my proof. 

THE COURT : We can use them in evidence’ 
at that time but let's mark them and sca that we 
have got something ies Mr. O'Connor here. | 

MR. IMBERMAN:  # =‘Then if that is the case, 
your Honor, I er Suggest that there be first marked 
the state plan itself which I would offer as Plaintiffs' 
Exhibit 1, which is the document which I'm handing up 
now. 

‘Plaintiffs’ Exhibit 1 was marked for 


identification.) 


* 
b 
t 
a 
i 


a“ 
x“ 


MR. FINE: Mr. Imberman, may I see it? 
MR. IMBERMAN: Yes, of course, 


THE COURT: Call it Government's Exhibit 


MR. O'CONNOR: Yes. - This will be 
Federal Defendant's Exhibit A, and this Exhibit A is 
an attachment ‘ 4.19-A, dated April & 1974 and 
entitled “Reporting and Rate Certification for Medical 
Facilities.” 

And as Federal Defendant's Exhibit A2 -- 

THE COURT: Why A2, why not B? 


MR. O'CONNOR: B, excuse me -- is a proposed 
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change that has been submitted to the Department 
of Health, Education and Welfare on behalf of New 
York State, and this application for approval of 
change is entitled"75-60, Plan Amendment 75-60." 
THE COURT: Do yow know what date it was 
submitted? Is there sil etl echt sonst 
eis MR. O'CONNOR: There is a transmittal 
date. I do not know if that's the date that -- 
THE COURT: What's the transmittal date? 
MR. O'CONNOR: £2/17/ 75% 
THE COURT: That wouldn't be the document 
that Mr. Fine is talking abet, would it? Because I 
assume that whatever Mr. Fine is talking about that's 
been submitted to me that is relevant to me now is the 
regulation or the amendment an denied that nil 
approved in ame last week or 10 days. 
Do you have anything? 
MR. O'CONNOR: We do not, your Honor. 
These are plan amendments that have been submitted, 
A second of these would be Government's 
Exhibit C, 75-61. 3 
: THE COURT: Also a proposed change? 
MR. O'CONNOR: Yes, a plan, a proposed plan 


amendment, and the transmittal date -- this is just for 


SOUTHERN DISTRICT COURT REPORTERS, U.S. COURTHOUSE 
FOLEY SQUARE, NEW YORK, N.Y. — 791-1020 


» 


‘ [10] - 175 - 
dwa 
identification purposes -- is 12/17/75. 
THE COURT: All right. 
(Federal Defendant's Exhibits A through C 


were marked for identification.) 


e's 


MR. O'CONNOR: And Federal metentant! s 
Exhibit D for identification is a proposed plan 
amendment marked 75-62, with a transmittal date, 
for identification purposes, of 12/18/75, and copies 
of these have been supplied to both the plaintiff and 
to the state defendant before the hearing this morning. 

(Federal Defendant's Exhibit D was marked 

for S coukt et paste! 4 

MR. IMBERMAN: Your Honor, i might just 
comment I just-had a chance to scan these things briefly 
but = don’t think anything that Mr. O'Connor has just 
offered relates to the specific regulation we are 
talking about. | 

THE COURT: They have all merely been 
marked for identification. 

MR. IMBERMAN : All right. 

THE COURT: Now you have the ie, 

MR. IMBERMAN: If your Honor please, if I 
may be permitted a brief opening statement just to put 


this case in context. 
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What we have here is a motion for a pre- 
liminary injunction in this class action brought on 
hehalf of the voluntary hospitals of the State of 
New York ie the purpose of maintaining the status 
quo. | 

During the year 1976 a a wie July ist 
the voluntary ines were being reimbursed by the 
state government for services rendered to Medicaid 
patients at the 1975 rate. This was, in atten, noth- 
ing more than a freeze of rates and as our brief shows 
was patently illegal. 

On July 1, 1976, in my ce if ft can 
use a phrase, something even more illegal occurred be- 
cause os that time the ceiuatanns of Health 
promulgated the various regulations to which we have 
referred in our papers and announced Medicaid reimburse- 


ment rates retroactive to January 1, 1976 hased on 


these rates. And the regulations are illegal because, 


as has been conceded here in open court, they have never 
been approved by. the federal government, by the Depart- 
ment of HEW, and the rates which are produced by these 
regulations are just as illegal,. because as the 
affidavits which we have supplied and the testimony will 


show they do not produce reimbursement rates to the 
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hospitals which supply the hospitals with the reasonable 
cost of producing the service. And I would suggest 
that this problem of reasonable cost would be high- 
lighted when Dr. Pomrinse of Mt. Sinai Hospital, who 
is here, testifies, and Dr. Pomrinse will tell your 
Honor that the 1975 rate at Mt. Sinai Hospital -- 

THE COURT: You don't need to tell me 
what he is yoing to tell me. Because first of all, 
I read the excellent affidavits which were attached 
to your papers; and, secondly, I will hear it from 
him, 

MR. IMBERMAN: I chink what ie Sabieus 
by the Mt, Sinai testimony is that we now have specific 
projects approved by the State of New York in advance 
but we don't have the money to pay for them because 
the costs that Mt. Sinai is getting are revuced, 

And I would like to also suggest to your: 
Honor, because I think the one time in chambers your 
Honor seemed to consider that this government ices 
was just a technical: requirement; it is not, 
| THE COURT: No, let me say that having 
read the papers I understand the importance of it in 
a way that I did not understand it at the time that 


I may have created that impression. I no longer 
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think it is a very -- 
MR. IMBERMAN: Thank you, And the cases 
which we have referred to in our brief make it very 


clear that preimplimentation approval is. an absolute 


- necessity. 


The new rates are also unlawful because 
they do not produce the amount of money iin for 
the hospitals to have a reimbursement for the services 
which they provide. And the Court of Appeals, your 
Honor, has had occasion to. speak on this subject twice, 
and I am sure your Honor is familiar with both the. 
Catholic Medical Center case and the Connecticut case. 

THE COURT: Since ‘Sunday afternoon I am. 

MR, IMBERMAN: And because during the 


course of our discussion in chambers one day your 


Honor raised the question as to what is really meant 


by reasonable costs, how do you determine what reason- 
able cost is, and has any court spoken to it. And 
think a careful reading of the Connecticut case demon-- 
strates that the. Court of Appeals in this circuit has 
indeed spoken, because at one point the court says 

the following. I'd like to read for just a second, 
and I'm quoting ae 


“The Social Security Act provides for payment 
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of the reasonable cost of en vies hospital services 
provided under the plan. The Secretary has intepreted 
this to mean payment of approximately the actual 
cost of the services provided,” 

“The actual cost of the services provided." 
This interpretation is reasonable and in accordance 
vite ane mraen of Congress. 

And then there is a very interesting footnote 


in that opinion, where the court again addresses itself 


to its very point, footnote 2, and I read this. I. 


quote: 
"Although payment may be made on various 
bases, the objective, whatever’ method of computation 
is used, will be to.approximate as closely as practicable 
the actual cost, both direct and Suhtecet of the 
services rendered to the beneficiaries of the program." 
Now, it seems to me that nothing could 
be clearer Sian thee language, and it seems to me 
that when the government starts payiny at rates which 


are less than 1975 rates a third of the hospitals in 


_the state you just are not reaching what the Court of 


Appeals said the hospitals have to receive. 
Id like to make one other point before 


I put my witnesses on, your Honor. The voluntary 
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hospitals of this state do not live in a vacuum, 


They are all over the state, in every city, in every 


community. The boards of trustees that run the 


hospitals are people who live in the community. They 
are keenly aware of the financial problems of the 
state, of the city, and of otc communities, and 
they have done and are doing everything possible to 
economize and soy live within the unfortunate requirements 
of the present day. 

On the other hand, you are dealing here 


with the great providers of health care to people of 


this state, and the state has mandated that the highest 


“quality of health care is essential to the people of 


New York, and the state has encouraged these beceean 
to provide such high-quality ae me what has 
happened is these institutions are caught in the wae 
of increasing costs for everything that they must 
purchase and over which they have absolutely no control, 
on the one hand, anc the financial strictures of the 
state on the other, and something just has to give. 

The, pressure on hospitals is great, and 
I would suggest the injury today will be irreparable 
unless your Honor grants this injunction. 


THE COURT; Mr. Fine, did you want: to 
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MR. FINE: I just wanted to make one 
observation about Mr. Imberman's reference to the 
requirement the hospitals be paid reasonable costs. 

If your Honor will recall, the Catholic Medical Center 
case dealt with a statutory freeze by which the legisla-~ 
ture froze the Medicaid rates for the period faeuueaniioues 
at about March, 1969 to the end of 1969. That was 


because the State of New York had previously adopted 


‘a technique for fixing a ceiling on hospital Blue Cross 


and Medicaid rates prospectively, setting the rae 
in advance, and what the ete held in that Catholic 
atid Center was that this violated the Social Security 
Act eo tne regulations sciuliaadnien thereunder. 
Thereafter the Commissioner of the Department of Health, 
Education and Welfare approved the New York State plan 
of prospective rate-setting. 

In other words, Mr. Ingram, Mr. Imberman's 


expert in this field, says in his own affidavit, and 


I think I will quote: 


"In the approved state plan, New York has 
agreed to reimburse hospitals the reasonable cost of 
providing inpatient care to Medicaid patients.” 


The method by which a hospital's reasonable 
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cost is reimbursed is also part of the state plan. . 


a4 This method was specifically approved by the Secretary 
4 when he approved the plan. This method is what is 

5 known as prospective rate coiniwesenune method. 

6 es: think the vee to an indiaesitaatiag of what 
7 : the state is doing here is not attempting to reimburse 
8 - the eseiuais for their actual costs, but is carrying 

9 aie ie state's desire to tell the aaniiewbs in ad- 

10 |. Vanee “This is out ceiling, this is as far as we go. 


2 


1] . T£ you can keep your costs below that ceiling 
Lu and profit by it, so much the better. If your costs 
13 exceed -- if the rate of reimbursement we be 
tively set exceeds your costs, that's ee But 
we have to have some technique of controlling the 

16 constant escalation of hospital costs. 


i Now, I've conceded that the state -- recent 


18 state amendments to the plan have not. been approved. 


Si. 


19 They were submitted I think roughly between the first 
20 of the year and ecenens thereafter. The Department 
21 of Health -- 
THE COURT: I'm a little confused. a 
thought that the critical material had not been finalized - 


by the state itself until 10 days ago? 


, : & 8 


MR. FINE: There are three regulations 
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which Mr. Imgram and the plaintiff attack... One 
deals with a provision in the state regulation, newly 
adopted, I think adopted as late as June or July, 


which limits the percentage of interns and residents’ 


costs which may be allocated as part of the hospital's 
operating cost, , 

THE COURT: Ninety per cent. 

MR. a“ Deduct 90 per cent. 

The other two have to do with the whole, 
overall rate-making procedure. Those were submitted — 
I believe some time perhaps in cece, to the Department 
of Health, Education and Welfare. | : 

Now, Sache cady under their eee 
HEW, I think regulation 203, is seuvesed to act on 


those amendments to a state plan within 90 days, but 


where there are negotiations going on between HEW and 


& 


the state about these new amendments there is an agreement 
that time may he extended, | I believe that HEW die: 
pretty nearly on the verge of approving the new amend- 
ments to our plan retroactively. 


Now, the main thrust of my argument to your 


a 
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Honor today is this: It is mostly true that the new 


amendments have not been approved by HEW, and perfectly 


true under that New Jersey case,. with which your Honor 
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is familiar, and assuming that ron Honor is cf the 
ih cca to follow that case, that the fact of non- 
approval means that those new ermine they not be 
implemented, but I submit to your Honor that the same 
. situation obtains here as obtained in that New Jersey 
case: there is no irreparable damage to the 
Hospitals. The cash flow to them is being continued. 
If ultimately on the oo hearing and after sient 
‘trial -- | } 
| THE COURT: You mean the revised cash 
flow. The revised cash flow. 
MR. FINE: eee, let me explain to your 
Honor something about that. Even Mt. Sinai, one 
of our largest hospitals in the city, in the State of 
New York -- and I'll expand on this a little. later -- 
says that it's loss for the calendar year I think will 
be in the neighborhood of $2 million. Zt ssuthé guess 
that Mr. Sinai's overall budget must run close to 
somewheres over 50 and 100 million dollars. And if Mt, 
Sinai is affected so little I say to you that the smaller 


hospitals throughout the state are affected even less. 
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What I am trying to argue, and I will demonstrate 
to you by affidavit, that all-over damage to the hos- 


pitals which they would claim is the basis for their 


, 
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no damage to -- 


THE COURT: I think that argument cuts 
both ways. Frankly, it is not irreparable to the 


state either. 


MR. FINE: Well, the state doesn't have 


the money. 


You know there is the real thrust, your 
‘Honor, of this whole thing. And I want to tell you 
in the Catholic Medical Center case the impact on 

the state's hudget was considered, 


THE weve same 


What will the ieaies do if 


this court or the Court of Appeals rules against it? 


Re | EE LL LS nee ent ~eesee 
on enema een > 


14 MR. FINE: I have a suspicion your Honor 
15 that they will further curtail the extended variety 
16 


of Medicaid services, They have some options. 


17- THE COURT: That may have to happen. 

18 I mean, when push comes to shove, something has to give, as 
19 the gentleman says. But.the question is not really 

20 the question I have to decide. The question I _have 


to decide is what are your Lidear obligations? 


2 preliminary injunction is not irrepara>vle, there is 
MR. FINE: Y represent to your Honor --= 


may I just get a document that I want to -- I want to 


give you the statics on this, 


B® BR 


TRE COURT: I'm awfully anxious to get 
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to hearing witnesses, which is the reason I called this 


meeting. 

MR. FINE: I will defer my argument till 
later. , 

THE COURT: I think that will be better, 
I'd like to hear what witnesses have to say. Lawyers 


can always get together with me. 
ce. . ores te ee called as a 
witness by plaintiffs, being Pies: mite cara: 
testified as Foithceiss | 
THE COURT: Mr. Dean ~- first of 
all, I want to kind of permit you both whieteons your 
respective responsibilities and credits are for Mr. 
Ingram's affidavit to date. 
Secondly, I note he's taking a copy of it 
here with him to the stand. 
MR. IMBERMAN: Just to refer to some 
statistics, ) 
THE COURT: Sure, I can understand that. 
I only wanted to ask that we don't merely have a repeti- 
tion of the affidavit in testimony, because I assure you 
have read it, I understand it, and I've absorbed its’ 
contents. tt is — to have Mr. Ingram here so that 


Mr. Fine can ask him any questions he wants to. 
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2 MR. IMBERMAN : X will try to Jimit:Me. 
3 " Ingram's proof as much as ooesibles ee the other 
4 hand, your Honor, this is a rather technical area and 
5 I wanted your Honor to have the benefit of the give 


and take of the expert. 


THE COURT: I'm glad to have it. tT just 


wanted to explain that I do understand what I've received 


so far. 
10 ; MR. IMBERMAN: Before I get to that, 


ll your Honor, there were certain stipulations that Mr. . 


A 


2 Fine was gracious enough to make and I want to make 
sure that we have these on the record. 
140 ; In addition to the one that the amendments 


15 to the plan relating to the three regulations to 


| 
| 
| 
16 which we refer, 86.14B,.86.26 and 86.21K, have not heen | 
17- approved by HEW, Mr. Ingram has -- Mr. Fine has also veal 
1 that 86.26has not been approved hy the State Hospital | 
19 Review and Planning Council, which I submit to your | 
20 Honor is required by law, and that that same regulation 

21 has not idoimedtuibion ae Pane rs the temporary President 

of the icin and the Speaker of the State Assembly, which 


is also required by law in this case, Section 1018 of 


the Executive Law. 


a fF 8B S&S 


In addition, Mr. Fine has been gracious enough 
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to inform me that the state will not introduce any 
evidence to controvert the affidavits of Irving Wilmott, 
the the executive vice president of New York University 
Medical Center, and Darling Hartline, the director of 
finance of the Genesee Hospital in Rochester, New York. 
Both of these affidavits have been filed in support . 

? 
of our motion. 

Now -- 

MR. FINE: Excuse me, your Siete | Viould - 
you hear me for just one moment, because I want to make 
very lire the extent of my stipulation with respect 
to regulation 86.26. 

THE COURT: Yes, 

MR. FINE: I concede the ant. that 1t 
was not approved by the Public Health Commission. 

z concede the fact that before it was put into effect 
it was si for 21 days before the Speaker of the House 
or the Speaker of the Senate of the State of New York, but 


do not concecle that either of these statements invalidate 


‘the regulations because I believe that there is suffi- 


cient legal justification to be upheld. 


THE COURT: I did not assume that you did 
concede that they were invalid but only the facts that 


they hadn't keen approved. 
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Ingram-direct ~ : ‘| ae 
MR. IMBERMAN: That's right, and that's 
the New York State Public Health Council. 
THE COURT: Whatever it is named. 
DIRECT EXAMINATION 
BY MR. IMBERMAN : 
Q Mr. Ingram, what a dhiee occupation? 
A I am a principal in the financial consulting-= 
firm of Ingram, White & Berkins Co., Inc. 
Q In what field are they ak accueil 
A Hospital finance. 
Q And were you an officer of Blue Cross and 
Blue Shield of Greater New York for some 20-odd years 
before you went into this new business? 
A : I was an officer of Blue Cross, beginning 
in 1956 as assistant vice sieht tk ike I was appointed a 


vice president in 1967. 


Q And what were your duties primarily related 


2 was vice president for provider reimburse~ 
ment. My function was to set the level of reimburse- 
ment for Blue Cross and for en Medicare program, 

That is, for those hospitals that chose Blue Cross as 
the fiscal intermediary. 


Q And for how many years did you occupy that . 
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position? 
A From 1961 through -- 
MR. FINE: To save time I will concede 
Mr. Ingram's expertise. | 
MR. IMBERMAN : Fine. 
Q Then I ask you just one further question: 
are you also a consultant to the Social Security 
Administration in the field of hospital reimbursement? 
A Yes, I am. 
Q For how many years have you been a consultant? | 
A Oh, in various capacities on and off since | 
1966. | 
Q Have you as a result of your activities | 
become familiar’ with requirements of the Medicaid | 
| | 
law and the Medicaid regulations insofar.as they relate 
to hospital reimbursement? | 
A Yes, wh 
Q Rnd could you tell us briefly just what | 
they require as far as hospital reimbursement is con- | 
cerned? 
A The law requires that hospital inpatient 
services be reimbursed on the basis of reasonable costs. 


There is no requirement in the law that I know of that 


refers to anything but hospital inpatient services. 
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The implementation cf the law has always been under- 
stood to have been the regulations adopted for the 
Medicare program, except insofar as they might vary 
when a state submits a plan of reimbursement which would, 
in effect,produce the same result. 

Q Are you familiar with what is called Part 
86 in the State of New York? 

A Yes, sir. 

What is Part 86? 


A Part 86 is the Commissioner of Health's 


rules and regulations to be used by the state in 


establishing Medicaid rates of payment and permitting 
Blue Cross plans in the state to establish reimburse- 
ment methods not inconsistent with and virtually similar 
to the rules and regulations used to establish Medicaid 
rates of payment. 

Q Now, are you also familiar with the prospec- 
tive reimbursement system in effect in New York?. 

Yes, 1 ws 


And when did that become effective in New 


January 1, 1970. 
And prior:to that date were hospitals paid 


on the basis of the retrospective reimbursement? 
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A Yes, ste, 

Q Did that mean that costs were Soild lies 
the hospitals rendered the services and they wuld get 
substantially what they had expended? 

A Yes, sir. 


Q And prospective reimbursement? Would you 


. explain to the court how that works in New York? 


Or at least up until the end of 1975 how it worked. 
THE COURT: Excuse me, Before you do, 
what date did you say it became ef: Lve? 


THE WITNESS: . sanuary 1, 1970, your 


THE COURT: All right. 

A | Hospital costs are determined in the most 
recent year for which data is available. That year 
is called the base year, For 1976 the base year 
would be 1974. 

THE COURT: Is that simply hecause in 
accordance with the plan you picked two years before? 

THE WITNESS: No, your Honor. It's 
a matter of mechanics. It's the only data you have 
available. 

THE court: I see. In other words, you 


don't have the '75 data. 
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THE WITNESS: Exactly. The rates have 
been established in the year '76. This means you 
do in '75, and the only data you have is 1974, 

A Prior to 1975 that data was only analyzed on a 

desk-audit basis for reasonableness, for completeness, 
“oS various tests that could be made to assure that . 
it was eee ce valid, again wholly subject to field 
audit eventually. 


A parameter was established by the state 


limiting per-diem routine service costs to 110 per 


cent of the average per-diem routine service costs for 


a group of ccmparable hospitals. 
Blue Cross had something similar. Blue 

Cross limited base-year costs to 115 per cent of total 
sper-diem costs for a group of comparable hospitals. 
The base~year costs then having been established either 
on the actual ha or the maximum allowable, a trending 
took place for the intermediate year, in this case 
1975, and for 1976. 

Q What os the purpose of the trending? 
What did it take into account? 

AD The state trended for two years based on 
economic conditions in on area in which the hospital 


was located. Blue Cross used a trend factor for the 
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intermediate year based on actual costs incurred, again 
with parameters based on a group of comparable hospitals, 
and then trended only for the rate year, that is, for 
1976, based on an estimate of what economic conditions 
would be in the area in which the hospital was located. 

THE COURT: The word "trend" as used. 

' here, it's a hin. int art, I take it, in your particular 

line of work? 

THE WITNESS: Yes, sir. 

THE COURT: "Equivalent to a projection 
of some kind? | 

THE WITNESS: | It's a projection based 
on index, your Honor. 


BY MR. IMBERMAN : 


Q Do I take it the trending from. °74.to, °75 
was supposed to take care of the increase in costs 
that the hospitals had in ‘75 over the base year? 

A On the state level, no. It was supposed’ 
we take care of the increase in economic senate. 
not particularly applicable to an individual hospital, 
but economic conditions. . 

Q General economic conditions? 

a in the area in which the hospital was 


located. 
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THE COURT: You mean the increases in 
cost had been caused by general economic conditions? 
THE WITNESS: Yes, that's right. 

Q The trending from '75 to '76.was to take 
care of the expected changes in esancanenin conditions 
during the rate year? 

A — sir. 

Q Of course, all of this would be done in 
1975, sn XY right? 

A That's correct. 

Q Now, what you have just described is the 
system in effect under the approved state plies that 
is, the state plan filed and approved by HEW, is that 


correct? 


¥ 


A Yes, sir. 


Q Now, you used the term “routine costs." 


) | 
For the record, would you please explain what orutine 
hospital service costs are? 

A Routine services in the hospitai are those i 
services that are generally supportive of the patient. | 
It's the food the patient eats, the environment, the | 


lodging, the linen on the hed, it includes nursing services 


it includes medical records, it includes the services 


Zo 

Ze 
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of the house staff, the interns and residents, the services 
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of the social service department, if the patient 
has to be in an intensive care unit or a coronary 
unit, it includes those services. 

It is distinguished from the. ancillary 
services, the ancillary departments are those depart- 
ments where something happens to the puenene, 

He is operated on, a diagnostic radiological examination 
is made or atuccoieuy tests are made, or he receives 
physical therapy modalities or that type of thing. 

Qo) Now, you described before that in the 
‘rate-making process hospitals were grouped. Would 
you please explain for the record how hospitals were 
grouped and what the purpose of the grouping was? 

A The state used -- uses one method, the 
Blue Cross plans use a different method. Generally 
speaking, the two methods were compatible with each . 
other. 

The purpose was to vol we together a group 


of hospitals that were comparable in size, location 


and scope of services. The only reason for grouping was , 


to determine those hospitals whose costs were aberrant. 


(oun You mean extraordinary? 
\ 
A That is, those costs which exceeded established 
parameters. 
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Q Now, in connection with the rate-making 
process you mentioned before that the state en 
a ceiling with regard to routine service costs of hos- 
pitals in a group. Would er explain how 
that worked and what the purpose was? 

A | The routine cost was determined for each 
hospital in total. A schedule is prepared showing 
for that cost tte name of the hospital, the number 
of patient-days and is dais routine costs. All 
of the hospitals within the group to which sae 
hospital was assigned were listed similarly, totals 
were taken of the patient-days and costs and an aver- 
age was sede: | 

The state used one form of centering concept 
to eliminate the extremes at the top and the bottom. 
Blue Cross used a different kind of centering concept 
to accomplish the same thing. 

. 

Q What did the state do for Medicaid? 

A - As I understood prior to this year the state 
sides aap mies costs that exceeded 125 per cent 
of the average or that below 75 per cent of the aver- 
age. 

The Blue cross used a different percentage 


but the effect was the same, The revised average, that 
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is, with the extremes on both sides up and down eliminated, 
waS computed and then any hospital whose per-diem routine 
costs exceeded that revised average at 100 per cent, 

that 110 per cent of the revised average, their 


maximum allowable costs became the -=- 


Q Ceiling? 

A -- the ceiling. 

Q Of 110 per cent, is that correct? 

A And of course the purpose of tie caine 


exercise was to eliminate aberrant costs, aberrantly high 


costs. 


E — 
oe Soe RR 


Q Now, what was the function of eis use of 
100 per cent of the group average as a limitation? 

A Well, I can't tell you from the state's 
purpose, but I was doing this for Blue Cross at the 
time, and had been doing ee > ghees. 1G, and I assume 
that the state had the same experience. When we 
would group comparable hospitals we siege find chat 
costs tended to cluster right around the average or 
the median, and that once you get beyond 110 per cent of 
routine service costs or 115 per cent of total per-diem 


costs, including ancillary, you were really dealing 
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for one reason or another. 
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Q So that jie 10 per cent was really leeway 
for the differences in the actual cost of a particular 
hospital, and within the 10 per cent the state felt 
that vas permissible, is hak wapeaeks 
A Yes, sir, that's correct. 
Q And Blue Cross used 115 per cent of routine 
ancillary? — 
2 a Correct. 
Q And am I correct when I say that Blue 
Cross felt that of these total costs 15 per cent was 
a reasonable expectation to have, but anything above 15 
per cent would not be an teved® 
A That's correct. 

THE COURT: Am I correct in iidevenana 
ing that Blue Cross’ nnn is relevant only as 
to comparison, it is not part of the case? 

MR. IMBERMAN: Yea, eir, it le not part 
of the case, but because they really pay for pretty 
much the same thing it is relevant. 

Bs EE Your Honor, I just: want to 
say that I don't know that the testimony as: to what 
Blue Cross assumed or deemed appropriate is relevant 
here ge Bt sive 4 really object to it. 


THE COURT: I am not ruling that it is’ 
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relevant. I don't think either of you want to 
interrupt much when we have no jury and so forth, but 


I was trying to be sure that it was not part of the 


case. 
BY MR. IMBERMAN: " 

Q Now, Mr. Ingram, you are familiar, are you 
not, with the method by which Medicare reimburses 
hospitals? 

A Yes, sir, I am. 

Q That is a program which is run by the 
federal govenment, am I right? 

A ee ne sir. 

Q ' and the federal government pays the hospitals 
for taking siti of Medicare patients? 

A Yea, air. 

9 Now, does the federal government under the 
Medicare system have a type of ceiling limitation that 
you mee just referred to? 

A That I have had a limitation since July l, 
1974 on allowable routine-service per-diem costs. 

Q Ana how does the Medicare system operate? 

A The hospitals are grouped primarily by bed 
sizes and whether or not they are located within a 


standard metropolitan statistical area or not. 
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That is, generally speaking, whether they are in a 
rural area or a metropolitan area, and which neem ae 
area they are in. 

I understand now on July lst, since July 
Lst of) L976, these are called standard consolidated 
statistical areas instead of standard metropolitan 
statistical areas. 

The hospitals within a standard statistical 
area are arrayed on the basis of their per-diem routine 
costs with the highest cost hospital at the top and 
the lowest cost at the bottom, and tehy run from high 
to low in descending order. The median is calculated 


and the 80th percentile is calculated. A ceiling 


is established on the basis of the 80th percentile, 


pius 10 per cent of the median routine per-diem -- 
routine-service per-diem cost. 

Q Now, are you aware of the freeze of Medicaid 
reimbursement rates which sided in the State or 
New York starting January 1, 1976? 

A Yes, I am. | 

Q And are oo also familiar with the new regu- 
lations which were promulgated by the Commissioner of 
Health as of July 1, 1976, or approximately that date? 


And I'm talking about what's attached to your affidavit 
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as Exhibit A 

A I'm not sure of the date, Mr. Imberman. 
86.14B I understand was approved by the Hospital Council. 
in April of this year. I don't know when 86.21K and 
86.26 -- well, 86.26 has not been approved; I don't know 
when 86.21K was approved. I am familiar with these 
three regulations, yes, sir. 

Q No you know Mr. William McCann? 

A Yes, < do. 

Q | Do you know what his title in the State 
Health Department is? ) 

A He is assistant commissioner of health, pri- 
marily charged with the level of reimbursement for 
Medicaid and enforcing the regulations with respect to 
Article 9(c) corporations or Blue Cross plans. 


Q ALY zvignt. Is Mr. McCann in the courtroom 


He is) yas) Six, 
And do you know a gentleman named Donald 
Davidoff? 
A Yes) sir. do. 
Q And is he also an official in the State 
Department of Health? 


A We is an associate director of the Bureau 
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of -- they have changed the title and I may not have 
it correct -~ Health Care Cost Control, I think it is. 
Q All. right. 
Did you have occasion to meet with these 


gentlemen on or about June 22, 1976? 


A Yes, 2 did. 

Q Where did you meet with them? 

A In the Holiday Inn in Newburgh. 

Q And who else was present at that meeting? 

A For the hospital side, Mr. Edward Mishay, 
lr. Edward Birnbaum, Mr. Marvin Rushkoff. Represent- 


ing the state, Mr. Robert Schiffer, Mr. Robert Hall from 
the wikis Insurance Department, Mr. tas Margolis from 
the State Insurance Department, Mr. McCann, Mr. Davidoff, 
and I am not sure whether there was somebody else 
present. If I had my notes I) could. 

Q I think for our purposes that's sufficient. 

Was there a discussion at that meeting between 

you, Mr. McCann and Mr. Davidoff aide these new Part 
86 regulations which are the subject matter of this law- 
suit? 

A Yes, sir, there was.. 


Q And did Mr. Davidoff say anything to you about 


what the objective was as far as the state was concerned 
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in introducing these new regulations? - 


A Yes, sir, he did. 
Q What did he say? 
A He said that the purpose of the new regula- 


tions was to cut back on the state outgo to hospitals. 


Q ) cut the amount of money the state was 
going to pay the hospitals? 
A That's correct, sir. 


Q Was there any discussion with regard to the 


= ——ee ee 
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effect that such cutbacks would have on the reasonable | 
cost reimbursement which the statute requires? | 


1 None at all. 


Q Was there anything said about the hospitals 


getting reasonable costs under these regulations? 


{ 
Q wlas Mr. McCann present when Davidoff said | 
| 


A Not at all. 
this to you? 
A Yes, he was. 
Q Was there anything said in connection with 


your conversation woe regard to the ceilings on the ! 
routine-service wail reimbursements that you have : 
just discussed? 

A Yes. Mr. Davidoff stated that the 


state, in calculating the effect on state payment, had 
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made a series of calculations, that they had calculated. 
a ceiling baned on 110 per cent of per-diem routine- 
service cost and per-case ancillary-service costs at 
105 per cent, at 100 per cent, at 95 per cent and at 

90 per cent. 

Q And did he tell you why they made these 
calculations with ceilings at various levels? 

A The -~ I can't remember the exact words, 
but there was a very strong inference that the 
State Budget Director had -- had made available a certain 
sum of money for Medicaid purposes, and that the 
average level, bine is, 100 per cent, this fit in with 
the Budget Director's expectations. 

Q In other words, these calculations were being 
made backwards after Sikh esed besa how much money there 
would be for the hospitals, is that the idea? 

A Yes, sir, that was the very strong inference. 

Q conn does 86.14 provide for a ceiling on 
ancillary costs as well as reasonable ae | 

A As well as routine -- 

Q As well as routine costs. 

THE COURT: 86-which? 
MR. IMBERMAN: 86.14B. 


‘Yes, sir, it does, 
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Q Had there ever been a ceiling on ancillary 
costs in the State of New York before? 

A Not by the state, but by Blue Cross plans 
as part of a total ceiling. | 

Q And when Blue Cross included them as part 
of a totai ceiling, then your limitation was .115 per 
cent of the group average, am I right? 

A 115 per cent of the group per-diem average, 
not per case.. That, to my knowledge, had never 
been done before, 

Q Would you mind explaining for the Go 
what you mean by a ceiling cn a per-case basis as 
distinguished from a per-diem hasis? 

A Payment rates are established on a per-diem 
basis, and this is the customary unit of measure for 
inpatient services. 

The ancillary ceiling that has been in use 
to establish 1976 payment rates is based on total an- 
cillary Rey) divided by total discharges, in effect 
establishing a ceiling on the ancillary costs that may 
be permitted per case. That is for a total stay. . 

Q Under 86.14 what 1s the limitation, as. far 
as the averaqe is concerned? What is the maximum? 


A The maximum is 110 per cent. 
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Q iiss no, I'm talking about the new regulation. 
Isn't that 100 per cent? | 

A I'm sorry. I mean 100 per cent. My 
error. 

(6) Now, this is in contrast to 110 per cent ee 
the prior -- under the present approved plan, amTI 
right? 

A That's correct, sir. 

Q Now, would you please explain to the court 


what the effect is on hospital reimbursement of using a 


2 a? 


100 per cent limitation as distinguished from 110 
> per cent? 
A Well, the use of an average automatically 


means that half of the hospitals in my group, no 


ca 


matter how comparable the group is, no matter how effi- 
cient each individual hospital is within that group, 
that half the hospitals in that group will he penalized 


to some extent. 


able or unreasonable? 

A COErvect. 

Q And see ieee of whether their costs result 
from effiencies or inefficiencies? 


A - Correct. 
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Q Regardless of whether their costs are reason- | 
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Q Did you ever Giscuss that matter with 
anybody in the State of New York? 

A Only dos these discussions we were having 
in Newburgh, and I was trying to convince the state 
people at that time that, first of all, I didn't believe 
that the regulation was particularly intelligent, that 
I understood that urgency of the situation, that the 
State had to come up with something, that they were 
under tremendous pressure to establish 1976 rates of 
Payments, and that I -=- that I _ oud caatee that 
they didn't have the time to thiak through the effect. 

I fwther pointed out during the course of 
these discussions that the effect was almost a random 
effect of helping some hospitals and hurting others 
without any particular regard to the merits of a 


Situation. That, in effect, no matter what group of 


hospitals was involved, whether it was the medical 


center-type hospitals with all of the teaching programs 
that could be mustered or whether it was small community, 
semirural hospitals, that the effect would he exactly 

the same, the group would be divided into two categories, 
in effect, the haves and the have-nots was the expres- 


sion I used, 


THE COURT: The haves would he worse than 


SOUTHERN DISTRICT COURT REPORTERS, U.S. COURTHOUSE 


® OLLAR h ORK ON — 791-1020 - 


- 8 
a i 
q 
¥ 
g 
- 
- 
a | 
| 
£ 
. 
i 
5 
a 
7 
i 
ir 
| 
i 


[43] - 209 -’ 


dwa thevenoateset 
the have-nots? 

THE WITNESS: No, just the reverse, the 
have-nots would he hurt. 


THE COURT: What I mean is that putting 


it my way a richer hospital, whose costs might be greater, 


wald be above average and therefore get less. 

THE WITNESS: vee dee right, your Honor, 
absolutely correct. 
BY MR. IMBERMAN: 

Q Now, could you explain to us briefly what 
sort of matters would affect a hospital's costs 
regardless of how efficient the hospital was? 

A Well, no two hospitals are alike, no more 
than any two people are alike. They have a -- they 
have, fiesk of all, a different community that they 


serve. The community could be older and they would 


‘have a greater proportion of Medicare patients, with 


the result, first of all, of a longer length of stay 
for the patients 65 and over and higher nursing costs 


for the vatient at age 65, as contrasted, for example, 


with Nassau County, where the average age has been 


much lower and the percentage of. medicare patients is 
generally much lower than would he found, let's say, in 


the Bronx. 
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Hospitals do not have an identical mix of 
services that they offer. They will offer varying 
beds available medical conditions, for surgical condi-~ 
tions, they will have varying capacities for. 
pediatric cases, for ohstetrical cases, for gynecological 
cases, eae psychiatric cases. Fach of these cases 
will have its own individual costs. That is, you » 
can calculate a reasonable cost for a medical patient 
for a maternity patient, for a psychiatric patient, 
And even if two hospitals had identical costs for 
medicine, for surgery, for psychiatry, and down the 
Line, simply because ce had a ei ftecenes 10 the 
mix, that is, the medical mix a hospital A might 
be 40 for the A in hospital B 30 per cent, and so forth 
down the line, che result could be quite different. 
Q As far as cost is concerned, per-diem cost? 
A As far as average total service costs within 
the a | a 
Q Is it true, Mr. Ingram, that these various 
things that you have just mentioned renee different 
costs within a hospital regardless of how efficient 
the hospital itself may opeesear: 
A Absolutely. 


Q So that the use of this flat 100 per cent 
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average will penalize any hospital which has a 
cost above the average regardless of its efficiency 
or how well it operates, isn't that so? 
A ‘giwete correct, sir. 
THE COURT: Z take 1 even with the 10 


per cent leeway that existed ror this some hospitals: 


| might have qotten penalized, too, if they were 115 per 


cent, for example?> 
; THE WITNESS: Yes, your Honor. 

CHE COURT: So that one does have to 
recognize in the world of reality there has to he a Lint 
oer 

THE WITNESS: No agen cian about it, sir. 

THE COURT : But you and plaintiffs in 
this case are suggesting that 110 per cent you believe 


came fairly close to actual costs and was reasonable, 


“is that right? 


THE WITNESS: In effect, sir, 12:1 ean 
ao back, the 110 per wank protected the public from 
hospitals that were. incurring aberrantly high costs. 
THE COURT: Well, of course literally con- 
strued the statute would require the state even to pay 
aberrantly high costs, I suppose. If you follow 


through on the decisions that have heen rendered so 
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far about approximately actual costs, but I gather that 


eT neabeenadiintinttel 


both sides are prepared to agree that 110 per cent 


formula was an appropriate one, is that ri ght? 


si 


MR. IMBERMAN: We helieve so, your Honor. 
THE WITNESS: Yes, sir. 
BY MR, IMBERMAN: © 
Q Well, let me ask you this, Mr. Ingram: 
You are familiar with most hospital reimbursement plans 
throughout the country, are you not?. 


A Yes, I am..: 


Q Is there any plan that you know of that 


>» 


has a limitation of a flat 100 per cent of the average? 

A No, sir. 

Q Now, let me refer briefly to one other ‘uae 
lation to which your affidavit is addressed, and that 
is 86.21K, which was also adopted or at least promul- 
gated by the state recently. 

| Would you mind explaining to the court how. 
that operates and what effect 21K will have on hospital 
nd iniinarsenent from the viewpoint of reasonable costs? 

A The state will match the increase in its 
trend factor with the increase in an individual hos- 


pital's per-diem costs. The state will allow the 


lower of the actual increase in cost or the increase 
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in cost that would have been incurred at the rate of 
the trend factor. Thus, if a boasixarts cost 
increased by 12 per cent in a given year and the trend 
factor was 10 per cent, the state will not recognize 
that additional 2 per cent. They will not recognize 
+e in that year, nor fig any subsequent year, unless © 
eis hospital produces actual costs less than the trend 
factor. That is, an increase in actual costs 
cia en the trend factor. 

Te ie, in effect, a cumulative penalty. 
I know that. represents — a, to the 
method of reimbursement used by Blue Cross in 1948 through 
1959, which was criticized severely by the then 
Sica teens of Insurance as rewarding some Lomsieals 
unjustly, and penalizing others unjustly. 


Q The trend factor is really a sort of pre=- 


eo ind 


diction by the Hospital Department of what -- the Department 


of Health -- as to what they expect inflation. will be 
in a coming year, am I right? : 

A Correct, sir. 

Q Well, what nr if they are wrong? 


A Generally speaking, in so-called normal 


years the trend factor can be predicted with a great 


deal of accuracy. When you get a year like 1974 no 
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economist can -- is able to predict what would ane 
in 1974. I think the track record of the economists 
was quite embarrassing to them, but they were willing 
to admit that there were external factors, primarily 
the energy crisis, that impinged on —s ability to 
predict. . When something of that magnitude -- 

THE COURT: Other eaepie predicted that a 
long time before it happened, though. 

THE WITNESS: Yes, sir, they did, but 
the fact that it happened when it did -- 

‘THE COURT: I don't mean to interrupt the 
logic of your presentation. I mean, ie Geoetiene 
of what is predictable in itself is an Seiepadeien eeeue’ 
sition. 

THE WITNESS: I don't know how many people 
predicted it, the war and its effect on the energy 
crisis. | 
BY MR. IMBERMAN: 


Q Mr. Ingram, I'd like to address your atten-~ 


tion to just one. other regulation which is involved 


here, and that is regulation 86.26, which provides 
that the hospital's costs of salaries for interns and 
residents would not he recognized to the extent of 10 


per cent of such costs on the basis that the elimination 
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represents something called educational activities rather 
than patient services. Are you familiar with that 
regulation? | 


A Yeo, Sir, I ame 


Q While you were at Blue Cross did Blue Cross 


make studies from time to time with respect to in- 
terns, their work eine vicki na Vertes, and the amount 
of time that they put in taking care of mourn in . 
‘ge hospital? 
A Yes, sir, eet cutee. a chal a with 

the Medicare regulations that, in effect, ae the 

same as the state regulation does, that there must 

be a direct connection between educational activities 
and patient care. And we found in innumerable hospitals 
that residents and interns were getting didactic class- 
room. instruction for some different hours per week. . 
However, we found also that the average intern and 
resident was working a total of between 60 and 100 hours 
per week, and it was very difficult to determine 

whether the classroom instruction was being done with 
the 40-hour week for which he was theoretically heing 
paid or whether it was done at the -=- in the second 

40 hours or whether it was done in the third 40 hours. 


Q For which he was also being paid? 
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A Well, if you take ee salaries of Doctors 
of Philosphy or Doctors of Science, other than Medical 
Doctors, and they go into commercial fields, I think 
you will find that their salaries are roughly com- 
parahle, perhaps higher than the salaries paid to resi- 
dents, and that they work approximately a 40-hour week, 
whereas the resident is putting in up to 100 hours a 
week. 

Q And you know -- do you recall now whether 
in any of these studies what percentage of or how many 
hours a week interns and residents might be -- 

A There was no average. It varied all 
over the lot, depending on the hospital, the program, 
the particular time that the ern was there, what 
service he was on at the time. It almost looked as 
though it was related to the type of teaching instruc-- 
‘tion he was getting from the chief of that service. 

: There were a whole host of factors. There 
was no pattern, in other words, that is what I*m 
trying to say... 
| Q But did you basically find that most of 
the Sntecns and residents' time was spent taking care 
of people in the hospital? 


A Oh, absolutely. We never eliminated a 
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single dollar as being devoted or dedicated to class-~ 
room instruction, not a dollar. 

Q On ici aie that the hospital was getting 
more than its money's worth from the -- 

A Absolutely. 

Q -- interns and residents? 

A Absolutely. 

Q Over how many years are you familiar with 
such studies? 

Bit, Feo: £a67 through .).375. 

Q And me your knowledge, Blue Cross never 
eliminated “ single dollar of interns and residents’ | 
Salaries, is that right? 

A That's correct. 

Q : Do you know of the existence of any studies 
which would justify this 10 per cent cut? : 

A | No, eir, I de not. 

O- wie you ever discuss this with any of the 
state officials, this 10 per cent cut /n salaries of 
hospital Liane and residents? 

A> Yes, sir. Again, in Newburgh, when we 
were having these discussions with state eicia:, Mr. 
Davidoff stated that the Budget Director had said that 


he must get an additional $9 million from the Medicaid 
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progran, and that one of the methods of getting 
it would be to cut interns and residents’ salaries by 
10 per cent. I said that this would not produce 
$9 million; it was going to pieiiicek maybe $2 million 
overall. And Mr. Davidoff agreed with meand said 
that they would have to seek the additional money else- 
where. 
Q Le: me go back to 86.21K for just a minute. 
Does the limitation there take into account any new 
services or facilities that a hospital might put into 
effect? 
A en sir, it does not. 
Q Well, would that serve to limit the 
diceal ewig ability to put into effect any new services 
and facilities? | 
A It would if it were introducing new services -- 
- not necessarily new services, but new techniques of 
a sivcanien nonsubstantial nature. That is, any 
services that are introduced of a substantial nature -- 
and “substantial" being defined as having an annual 
budget of $100,000 a year or more ~~ by law in the 
State of New York have to go through the planning 
process and have to have the approval of the Commissioner 


of Health. Within Part 86 there are provisions 
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_for recognizing the cost of those approved services, 


instruments that are more costly, or a new x-ray machine 
that is more costly but does not come to.a total cost 
of $100,000, there is no method for deeuitiidid those 
additional costs. 

Q Let me call your attention to one other 
matter, Mr. Ingram. A little while ago there was 
some colloquy between Judge Lasker and yourself as to 
whether or not the parties agreed that if the state 
went hack to 110 per cent ceilings, whether that would 
be satisfactory. 


You didn't mean that a 110 per cent 


approving, did you? 
A No, sir, 110 per cent of per-diem routine- 
service costs. 
MR. IMBERMAN: . All right, you may examine. 
CROSS EXAMINATION 
BY MR. FINE: 
Q I have just a few questions, Mr. Ingram. 
I'm a little confused. You were referring 
to the studies made as to the percentage of time 


interns and residents devoted to what you referred to as, 
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I think the word you oe ee "didactic" matters. 
A Classroom. | 
Classroom stuff? 
Yes, sir. 
Apparently some time is ‘asia to that? 

A Yes, sir. 

Q You are not sure whether it is 10 per cent 
or 5 per cent or 12 per cent of the total houts spent 
iy the intern in the hospital? 

A As I said it, it varies considerably from 
hospital to hospital. There was no hospital that 
I knew of paid it came even close to 10 per cent. 

Q Well, you said that it varied greatly? 

A It did, yes, sir. 

Q Second, I wanted to ask you whether you 


were familiar with an action brought in the Supreme 


‘Court of the State of New York by Adelphi Hospital and 


a group of I think perhaps 150 more hospitals chad lengine 
the 1973 Medicaid rate. Are you tend tier with that 
lawsuit? 

A It was ohaldanetag the Blue Cross rates, 

Q No, no, that was another lawsuit. That 
was the Presbyterian Hospital lawsuit. But there 


was -- you know that there was a lawsuit brought? 
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Yes. . 

Challenging the 1973 rate? 

Yes, sir, 

MR.FINE: Aids -wHGNOA Tete dies sree 
to concede that this is the stipulation he signed and 
I signed settling, with respect to snuuachoesety L235 
of the hospitals, that litigation. 

May I show it to you, Mr. Imberman? 


MR. IMBERMAN: Sure. 


Yes, sir, I signed that stipulation. 


Q Now, would you tek at this and just let 
me ask you a question or two about it. i 
A Surely. 
MR. FINE: © May I say that what ehat 
tt piles does is to give effect to a decision hy 
ee Gellinofé in Supreme Court, ne York County, 


‘which required the state to recompute the 19735 inpatient 


e 


wok 
| fi 


rates as well as emergency and clinic rates for Medicaid 


services. 


Nie 


Q Now,. you will notice on the schedules annexed 
to it that what was done was to add the oaieuiated 
isha eed aie from the recalculation on L973 
rates to the 1975 rates, so that actually the 1975 Medicaid 


rates reflected not merely the pure 1975 rate, but an 
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added factor, which in some cases amounted -~ varied 


from $1 to maybe $10, resulting from a recalculation 


@ 


of the 1973: rates, | 

THE COUR: : I'm getting confused. 5 
thought the litigation challenged -- first I thought 
it challenged the '74 ak then I thought it challenged 
the '73 rates, and now I hear the settlement approved 
the '75 rates. 

MR. IMBERMAN: Your Honor, may I first 
object to the question on ehuetonna that -- 

THE COURT? There inte any question. 

MR. IMBERMAN: -- the stipulation eueake 


for itself. 


. 


THE COURT: There isn't any question. yet, 
but I'd think Mr. Ingram would probably like to under- 
stand what the document before us does purport to 

- convey, ih or without characterization by eeunaes, and 
I'm ees questions since it is a technical mat- 
ter. 

MR, FINE: May I ¢larify 1? 

THE COURT: Yes, and let me take es 
with you. feebene you can make reference to the 
document itself. 


MR, FINE: May I hand it in as an 
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exhibit? I'm perfectly willing to submit it. 
me explain what it is. 

THE COURT: We can make an exhibit here- 
after. 

MR. FINE: : It is a stipulation signed 
by the attorneys, Mr. Imberman's law firm -- 

THE COURT: | Yes, I know. 

MR. FINE: on and myself,settling a 1973 
rate case. 

That is a case relating to 

1973 rates? . | 


FINE: That related to the 1973 Medicaid 


THE COURT: Right. 
MR. FINE: The settlement was based upon 
a recalculation of about 125 hospitals. 


THE COURT: They had been shown in Exhibit 


MR. PINE: That's right, sir, about 13 
pages, listing all the hospitals. That schedule 
shows the additional increment to be added to the 1973 
rate. Andthe way it a done in order to get it into 
the budget, sino the 1973 budget had already long heen 


passed, was to add on the increment to the 1975 rate, 
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so that if -- 

THE COURT: So that, in effect, they get 
more in *75 ne would have otherwise gotten? 

MR. FINE: That's iri ght. 

THE COURT: But it was actually compensated 
for what they didn't get in'’73, is that right? 

MR. FINE: | What they didn't get in '73, 
which is due them from '73. 

MR. IMBERMAN: Your Honor, there is no 
doubt the document stainice for itself, and I think sub- 
eiddeiak ie what Mr. Fine has said is so and it varies 
from’ hospital to hospital, but I might also —_ nia 
business of adding on to a future rate, or deduceian 
from a future rate where a hospital had been 
overpaid in prior years, is a practice of the Health 


Department. And in each case, if you would, starting -- 


“if you wanted to know what the real components were 


- 


of the 1975 rate you would have to do a lot of calculating. 
Because here ices might be an nen somewhere else 
there'd be a subtraction. 

THE COURT: , Maybe so, but let's let Mr. 
Fine try and put before ai whatever he's trying to put 
before me. You could always argue I should pay | 


attention to it. 


’ SOUTHERN DISTRICT COURT REPORTERS. U.S. COURTHOUSE 
FOLEY SQUARE, NEW YORK. N.Y. — 791-1020 


wv 


RN 


rS6] « 325 = 


Po. en Ingram-cross Re Ow RS 
MR. FINE: I should like to submit | 
to your Honor and Mr. Ingram that the 1975 rate did 
reflect adjustments made because of this 1973 rate 
settlement and may have ultimately reflected other 
adjustments made on appeals taken in danmcmetan with 


other hospitals in connection with other rates and 


which were adjusted in the same form by adding on to 


the 1975 projected rate. 
MR. IMBERMAN: I object to the form. 
It might he subtracting also. © 


THE COURT: That may be true or not. 


I don't know if his expertise is going to add anything 


to this settlement. 


_ BY MR, FINE: 


Q Do you know anything about this settlement? 
A ° I negotiated it on behalf of Blue Cross. 
Q This is the same thing but it relates to 


‘the Medicaid rates? 


A Yes. 
MR, -FINE: I should like to admit that 
into evidence. 


MR. IMBERMAN: If your Honor please, I'm 


going to object on the ground it is irrelevant to this 


lawsuit. 
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THE COURT: I will receive it for what 


it is worth, as we say. I certainly understand 


=o = 


the problems raised, but as I take it Mr. Fine is 
going to argue at a later time that '75 rates were 
higher than they otherwise would have been because of 


the impact of this suit and it may have some relevance 


s 


a eS m= ae 


“to these little causes; you'll be able to argue that. 
(New York State Defendant's Exhibit B was 


received in evidence.) 


BY MR, FINE: 


Q In your discussion you mentioned you had 
a discussion,l think in ares and probably other 
times, with representatives of the Health Depart- 
ment. | : 

Did they ever mention to you that they in- 
tended to supplement the regulations in Part 86 boepaee 
tne the right of any hospital to appeal as a result 
of the amendment to the Part 86? 

A Yes, sir. As a ene of fact, ata 
meeting prior to. the meetings in Newburgh Dr. Kevin 
Cahill very specifically stated that there were approxi- 
mately a dozen hospitals with extraordinary circumstances 
and that they had designed an appeal mechanism to, in 


effect, adjust the rates for these Limited number of 
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hospitals. _ At that open meeting I discussed with 
Dr. Cahill the difficulty of defining extraordinary 
circumstances,with a very strong inference to him 
that doing this for 12 hospitals could uly could have -= 
could very well open the door to many others, and he 
was rather adamant in stating that it was the intention 
of the state to limit this Ho ae hospitals. 

THE COURT: Who is Dr. Cahili? 

THE WITNESS: De. Cahill is special 
assistant to -- for the Governor of the state for health 
care matters, sir, 

BY MR, FINE: 

Q Sone of these people mentioned to you the 
fact that actually on Sua, cas the commissioner 
promulgated a regulation known as "Revision in Certified 
Rates" to part 86.17 granting the right to hespitals 

_to request relief from hic ceiling provisions of 
deeiian 86.14? Do you know anything about that? 

A These discussions were held prior to July 
lst, sir, and I haven't had any discussion since. 

THE COURT: Could you tell me what 
the regulation number is, the new one? 

MR. IMBERMAN: Your Honor, I would also 


like to know whether this is a regulation that is supposed 
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to be in effect yet? i @on’t think it ie. 

MR. FINE: No, it was. 

THE COURT: I just want to know what 
we are talking about. 

MR, FINE: Your Honor, ee July 1, 1966 
the Commissioner of Health -- may I make this statement 
so that it is a little evetiwtwecss It is just a 
matter of getting this before the court. 

On July 1, 1976 the Commissioner of Health 
filed with the Secretary of State of the State of 
New York a further amendment to Part 86.17 adding a 
subparagraph 7, granting further rights of appeal to 
any hospital affected by the new regulations. I 
should like to submit tc your Honor -- well, I guess 
on do it through my owm witnesses, but this seems 
to be an appropriate time. I should like to submit 
the correspondence hy which this sacarttaimiat of Health 
laid before its secretary ,the majority leader of the. 
Senate and the Speaker copies of the wisiniiiiiaed regula- 
tions. 

Any objection? 

MR. IMBERMAN: I'd like to see what you 
are -~ well, if your Honor please, I am dbiseting to 


these because I think they are entirely irrelevant. 
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I don't nee what this third page is? 
MR. FINE: This is the regulation. 
MR. IMBERMAN: Because whether or not 
a particular hospital under these proposed regulations, 
which are not yet in effect as of July 20th, has the 
right to appeal or not I think is irrelevant in this 
lawsuit, where we are attacking the specific 
regulations whichhave been promulgated which we say 
are illegal. 
THE COURT: I'll accept it. 
(New York State Defendant's Exhibit B was 
received in evidence.) ; 
BY MR. FINE: 
Q Now, in your colloquy with his Honor you 
were discussing the fact that under the 110 per cent 


ceiling limitation certain hospitals would be, shall. 


‘we say, prejudiced and some not so much prejudiced. 


- 


The same thing is true under the 100 per 
cent limitation, is it not? I sich wh t¢ actually 
did you say about it, the difference between the 110 
per cent and the 100 per cent median average? 

A What I said was that. the 110 per cent ceil- 
ing protected the pubic in a reasonable manner from 


hospitals that had incurred apparently high costs, 
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whereas the 100 per cent ceiling had almost a random 
basis and penalizes hospitals and without regard to 
whether the hospitals are operating efficiently or 
not efficiently. | 

Q Well, in one dues you talk about protecting 
the public. In the other case you talk about 
penalizing the hospitals. But my argument, my question 
to you is this: doesn't the 100 per cent limitation : 
as much or more effectively protect the public as the 
110 per cent? 

A ‘Mr. Fine, you can establish a ceiling of 90 
per cent, 80 per cent, 70 per wank -- 

THE COURT: I will take judi ial notice 

of the fact that the 100 wae cent pretects the public 
in its role as the purveyor of money to the purveyor 
of ee vec: 


MR. FINE: Well, I think, though, that 
THE COURT: The public is on all sides 


MR. IMBERMAN: Your Honor, I think Mr. 
Fine is really arguing with the witness now. I think 
everybody understands what the testimony has been. 


MR. FINE: I just wanted to clarify it. 


SOUTHERN DISIRICT COURT REPORTERS, U.S. COURTHOUSE 
O SQUARE, NEW YORK, N.Y. — 791-1020 
: whee 


165) = 381 =~ 


Ingram-cross : 65 
THE COURT: I rather explore the other 
side of it, Mr. Fine, which is what I raised hefore, 


and that is this: 


of) on om om 


Do you know, Mr. Ingram, to what. extent 
hospitals were penalized under 110 per cent formula 
in the sense that, aberrant or not, they didn't get 
back their reasonable costs? : | 

THE WITNESS: A very small group of 
hospitals. f 8 can't give you a percentage of my own 
knowledge, sir. 

THE COURT: : Have any studies been made? 

THE WITNESS: I believe that en data 
could be produced for you,yes, sir. 

BY MR. FINE: | 
Q eee: in addition to the operation of the 
ceiling in connection with the 1976 rates, there 
may have heen other facts which you from your experience 
would know would affect the hospitals' rate, is that 
not true, apart from the ei cecenbine il the 100 per 
cent ceiling wan had spoken about, like changes in 
use of the hospital, changes in -- there are other 
factors, are hate not? 
MR. IMBERMAN : If’ your Honor ninath, ag 


object to the question because I think it is difficult 
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to understand, and I'm not sure just what Mr. Fine . 
means, so I'm not sure Mr. Ingram knows what he 
means. 

THE COURT: 8 4 Mr. Ingram understands 
then he can answer it. 

A There are many facts that go into hospital 
costs, the actual costs incurred, the salary levels 
they are paying, the number of people on the payroll, 
the utilization of the hospital, a whole host of factors, 
literally -- : 

Q In other words, the hos>-tal's utilization 
drops greatly, the cost would go up per et and per 
day? | 

HE COURT: It's unit cost. 
Q It's unit cost would go ies 
A Unless management made some effort to com= 
' pensate for a drop which is customary by closing units, 
that kind of thing. 

Q Well, I know, but don't bie regulations, 
by putting these Pare Soe in effect compel the 
hospital to operate as efficiently as it can to save 

money? Isn't that the whole thrust of these regu- 
lations? 


THE COURT: I don't really think you can © 
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ask Mr. Ingram what the thrust of your client's regula~ 
tion is. You can ask your clients that. 

If you mean the result, of course we are 
all inclined to be more efficient if we know that 
daddy's not going to give us as big an witewanee, 

That really I think we have to come to arine with a 
larger aisle here, Mr. Fine, and that is whether 
that's what the statute, as construed by the courts, 
requires and authorizes. It's a really significant 
question. 

MR. FINE: Are you referring to the payment 
‘of actual costs. | | 

THE COURT: Yes. 

MR. FINE: Well, the payment of canal 
costs, your Honor, would only he possible if you 
did it retroactively, and the whole thrust of the New 
York State system since 1970 has been to establish these 
‘sua aiiidane ceilings. We never are saying to any 
hospital, "We are going to pay you the actual costs." 


I am the first to concede << 


Se 


THE COURT: I know, but I'm still faced 
with a decision that says that is what the statute 
requires, although apparently it is -- 


MR.FINE: Mr. Ingram in his own affidavit, 
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as I pointed out to you, has indicated the State of 
New York plans for prospective reimbursement has 
been approved by HEW. 


I have no further questions at this 


MR. IMBERMAN: ~ I have no redirect, your 
Honor. 

THE COURT: Thank you, Mr. Ingram. 

(Witness excused.) 

THE COURT: Tan we start another witness 


now?. Do you have any other witnesses? 


s. DAVID POMR IN 6B, called as. 


a witness by plaintiffs, being first duly sworn, 

testified as follows: 
DIRECT EXAMINATION 
BY MR. IMBERMAN: 

Q All right, Dr. Pomrinse, nent is your occu- 
pation? 

A I am the ehkoative vice president of the 
Mt. Sinai Hospital. 

Q And could you tell us briefly what your 
occupational experience has been since you received 


your medical degree? 
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THE COURT: Again I think Mr. Fine will 
probably waive that. 
MR. FINE: I concede that. 
unE COURT: It's in the affidavit. 


Q All right, that's fine. Would you tell 


us then. -- well, I assume that counsel is conceding - 


that Dr, Pomrinse is an expert in the field of hospital 
administration, also reimbursement. 

MR, FINE: I am perfectly willing to - 
concede that. 


MR. IMBERMAN: Thank you very much, 


~ 


> 


Q Plezse tell as tedaeay what — duties 
are as executive vice president of Mt. Sinai Hospital? 

A I'm the chief executive officer of the 
hospital and I am responsible for its operations, 
planning, management, relations with the public, gupta: 

- out the directives of the board of trustees and abiding 
by all of the regulations promulgated by all the 
regulations. 

| “THE COURT: This must be an important 
case if you could find time te come down hese. 

THE WITNESS: Yes,.sir, it is very sai 
portant. 


Q Could you briefly describe for us the 
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kind of institution Mt. Sinai is? 
A. We are a 1200-bed medical aaa hospital 
affiliated with the Mt. Sinai School of Medicine. 
We act as PSN aN care center, which means a referral 
center for complicated and unusual cases that cannot 
be handled in typical community hospitals. We are 
a very large institution and have major teaching 
programs in a number of fields, as. well as helping to 
Support the clinical research done by the medical school, 
Q And does Mt, Sinai also act as the hospital 
which services the East Harlem community? 
A Yes, we nes some *70,000 different 
ere beings every year in our ambulatory care facili- 
ties, providing about a quarter of a million visits 
to those people. 
THE COURT? 70,000 beds? 
THE WITNESS: No, sir, this is ambulatory, 
walking patients, emergency room and clinics. 
A. Inpatient there are 31,000 discharges a 
year. So between the two we service about 100,000 
people a year. 
MR. FINE: Excuse me, sir. I am unable 
to hear mer Pomrinse. I didn't hear ha dase 


statement. Would the stenographer read it. 
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THE COURT: He was giving us statistics 
of the patients at the hospital. 

MR, FINE: I just wanted to hear it. 

THE COURT: 70,000 ambulatory, 31,000 
inpatient discharges. | 
BY MR. IMBERMAN : 

Q Try to project your voice, please. 

Could you describe for us briefly the 
new Annenherg facility which the hospital put into 
‘operation last year? 

A This was a building which was desteaed to 
house both our new Bifida tedinctne when it was planned 
and hospital Pasi aieica to support heds in other 
parts of the institution. The hospital portion is 
45 per cent by ae footage of a 33<story building, 
with almost a million square feet of space. rt ia a 
very podechdusiin tower on the Upper East Side. 

THE COURT: It certainly is. 

Visible from quite a. distance. 

It makes possible the most sophisticated 
heart medicine and surgery, the center is probably the 
most sophisticated in the area. | There are some 29 
ee rooms, three floors of clinics, emergency 


room, and a very large x-ray department. . Scattered 
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throughout the building in the upper ee are 

Clinical departments which house the chiefs of the various 

services and many of their offices and laboratories. 
This program was put together in 1964 and 

1965 with the help and support and approval of the 

New York State Department of Health, the Public Health 

Service of che eaten. Education and wateats ic 

ment, and indeed the State University of New York. 
Contributions to its eonciriction were 

ceived from those agencies. State University 

made a grant toward the bdatnes school, HEW made a 

grant toward the construction of the building, and the 

Health apartment of the State arranged with the housing 

finance agencies for a $41-1/2 million Nice cage on the 

building. 

Q  §#Is it true that the Department of Health 
was intimately involved in all the planning and con- 
struction of this project from the beginning to the 
end? .; 

A Every architectural drawing, every program 
description, every operating budget was individually 


reviewed, argued out and approved finally before it 


was put into execution by the department. There is 


a regulatory agreement that was signed by us a number 
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of years. ago which prohibits us from doing many differ- 
ent things without the prior approval of the state 
which goes beyond the usual controls under the 


planning law. We have abided by every specific of the 


planning law and have appropriate documents to demon~ 


strate that. 
Q Dr. Geena, what was the Mediesid rate 
which Mt. Sinai Hospital received in 1975? 
a $255. 
Q And what is the -- 
THE COURT: . That is per patient? 
THE WITNESS: | Excuse me. Inpatient-day, 
This is the average. 


MR. IMBERMAN: I'm talking inpatient. 


THE COURT: Right. 
BY MR. IMBERMAN: 
x And het ie the Medieaia rate witeh the 
Department of Health announced Mt. Sinai tig ges tal 
would receive retroactively to January 1, 1976? 
A $240, which ineludes $2 of retroactive funds 
relating to a prior year. 


Q Now, Dr. Pomrinse, I am going to hand you 


a document which has on the first page the words 
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"Schedule of Rates" and is dated November 15, 2974, ane 
I ask you if you’ can identify that document. 

A | Yes, sir, this is the submission -- that 
is the schedules attached with the submission by Mt. 
Sinai to the Commissioner of Health in support of our 
1975 reimbursement rate, and the attachment ne the 
enormous detail which the State Department of ‘Health 
reviewed and eventually approved at the. $255, $259 
maximum,expenditure rate. 

vi Now, is it true that the pages on this: 
document after the first three set forth the various 
types of oe aoe which Mr. Sinai Hospital provided 
during 1975 and for vidio tt received the maximum 
rate on this documentof $259.35? 

A Yes, sir, these were the new programs chat 
vere added as a result of the opening of the 
Annenberg building, which,added to our prewiews year's 
rate, ended up with $259 maximum. 

MR. IMBERMAN: I offer this document in 
evidence, if your Honor please. 
(Plaintiff's Exhibit 2 was marked for 
identification.) © 
THE COURT: Do. you have any objection, 


SOUTHERN DisfRICT COURT REPORTERS, U.S. COURTHOUSE 
0 DUAR =W_YOR N.Y. — 791-1020 


@ 


4 
f 
I, 

at. 
i 

a 
if 
| 
| 
t 
: 
i 
é 
ig 
i, 
B 
a 
ia 


[75] - 241 - 
Dour inse- divert 
MR. FINE: No, your Honor. 
(Plaintiffs' Exhibit 2 was received in 
evidence.) 
BY MR. IMBERMAN : 

Q Now, Dr. Pomrinse, you just Keskitiea that 
the state had reduced your Medicaid rate to $240 from 
$255, which it had heen the prior year. Does this 
schedule or Exhibit 2 relate to the Medicaid rate which 
you received in 1975? 

A Yes, sir. 

Q Now, how do you == 

| THE penis: — does it relate? When you’ 
use the word “relate,” I understand ee submitted 
for the purpose -— 

Q. Do the services which are shown in the document 
which are attached to Exhibit 2 indicate the services 
which the hospitals would: perform in connection with 
its treatment of Medicaid patients? 

A Yes, sir. 

Q And .can you eonuetin xe us the difference 
between the $255 rate that you testified and the $259 — 
whicli appears as the daily rate on the first page of 
Exhibit 2? 


A . We were on retrospective reimbursement 
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last year because we were essentially a new facility. 
The changes that the Annenberg building brought about 
were so great that we were paid on a retrospective 
basis. 

After the approval of these budgets with 
$259 as the maximum the state said that it would be ~ 
reasonable to expect that the expenditures to 
support these various programs would not exxceed $259, 
We tried to be as careful and efficient as cieella 
and were able to come in $4 a day under that and are 


being paid at that rate, after the calculations were 


made after the fact, 


Q Now, in 1976 <-=- 
THE COURT: May I just ask one question? 
Am I to understand that, in effect, the 
state agreed for '75 that it would pay you up to $259 
per pit icieoine but as it turned out your costs were 


only $2552 


THE WITNESS: Correct. And that's what 


we collected. 

Q Now, in 1976 is Mt. Sinai providing the 
same services which it provided in 1975, or more or 
less? © 


A More. There are in deed new services 
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that were approved that have been coming to stream 
or being put into effect this year. 

Q Can you tell me whether in 1976, when you 
ae providing more services than 1975 -=- whether your 
costs of operating the hospital have gone up or 
have they mene down? 

A Our costs baste clearly gone up along 
with the general economy. Our best estimate at 
this time of the year -- remember, we are just over 
half way through the year and we do not know what the 
recent labor arbitration will cost -- 

THE COURT: Of course. 

A “- but assuming it doesn't dock Su eiine 
our projection is that our costs this year will be $270 
per patient-day, which would mean an increase from last 
waar of just -- of under 6 per cent, which is less 
than the general eo Of living inflation, 

Q | Now, would you briefly describe for the 
court the new programs that Mt. Sinai has put into effect 


in 1976, and as you describe each please tell me whether 
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they were approved in advance by the New York State 
Department of Health? 
A - One very large, very expensive program 


is a 19-bed cancer chemotherapy unit in which patients 
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2 who require combinations of extremely toxic medications 


‘are placed, four of them in plastic rooms with con- | 


wo 
> 


trolled air flow so they won't get infections, where 


of 2 == oe 
oo 


5 these poins are administered to try to kill the cancer 


6 ' cells without killing the patient. This is a 


’ very expensive program which was fully approved hy the 


| 
! 
| 
| 
8 state and budgets were approved and so on in earlier 
9 periods. We anticipate that that will cost approxi- 

10 mately $l million for operation. | 
M1 | We <= | 
12 THE COURT: How much does every nitiion 

13 dollars constitute in --" ne 


14 ss THE WITNESS: $2.50, roughly. Just | 


15 a hair under 400,000 days. 


17- ‘has that created additional cost during the year 1976? 
A The Annenberg project began to open in late 
19 1974 and was largely implemented in ‘75. There 


| 
| 
16 Q What about the Annenberg project itself; | | 
| 
| 
| 


opening, for example, a second cardiac catheterization 


room, the first one having opened last year. The 


{ 


as we =— Gaarenteaemieneemee 8 ss ew 
J 
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cost for the second one will be ‘n this year‘s costs. 


20 | is phasing up in terms of more activity. We are 
That was also specifically approved in the Annenberg 


mz F&F B BS 


Plans and the budgets were included. 
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We have acquired a computerized axial 
mammography machine,the scanners that you read about 
which came into effect in November of '75, so we have only 
a full year’s use, this year. - And that was also 
specifically approved by the State Commissioner of 
Heaith and requires support for personnel and so on.: 
to operate it. 
Q You have a new coronary care unit that is 
coming into effect in 1976? 
A Yes. On this heart center we have a 


six-bed coronary unit of the most Biseaeg cage type. 


"It ds immediately adjacent to the cardiac peceutian 
' rooms, the patients are seta by computer con- 


’ trolled sensors which tell the nurses and doctors what 


to do before it would be recognizable with stethoscopes 
and so on, and that will be open in 10 days. So 
that we will have five months of use of that this 
year, which will add to the total cost. 

Q Are all the other new programs referred 
to in your affidavit? And I don't want to necmeshes iy 
repeat any of the material there, 

Let me ask you to consider for a moment 

the eeratueion promulgated by the state which eliminates 
from reimbursement 10 per cent of the costs of the salaries 


paid to interns and residents on the theory that this 
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represents some sort of educational function. Are 


you familiar with the manner 


in which interns and 


residents work at the Mt. Sinai Hospital? 


A Yes, sir. 


Q About how many hours a week do they put 


A ve maui that 
80 hours a week per person. 

Q And the range of 
residents is what? | 

A been $15,400 for 
formerly called an intern -- 
cently changed -- és $21,500 


which is a man six years out 


the average is approximately 
salaries for interns and 


a new graduate, who was 
the terminology has re- 
for a sixth-year resident, 


of medical, school, with 


. increasing responsibilities each year. 


Q And for what do you pay the interns 


residents these salaries? 


A The care of our patients. 


Q And do you pay them any money to be educated? 


A Certainly not. 


One doesn't pay a student. 


In the course of working one learns. I like to think 


I learned something every day or. the day is wasted. 


Similarly, a house officer learns something és he 


does, as he works, as the years go on he learns more, he 
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has more responsibility, he can do more, and he needs 
less supervision and the degree of supervision becomes 
less. 

THE COURT: Well, even if there is an 
informal education what you are saying is that is outside 
of this scope of your payment. 

THE COURT: Yes,| six. 

BY MR. IMBERMAN: 

Q Now, you have testified, Dr. Pomrinse, 
with regard to the lower rate which Mt. Sinai is going 
to receive this year from Medicaid -- what will be the 
.effect of this lower Medicaid rate on the ene 
of the hospital, the medical center? 

A Well, it would be disastrous. Leaving 
out env wetaee wh ben the recent lebor dispute may have 
fad, there is shy no way that in the middle of the 
year, at the time these rates were -~ are promulgated, 
that one could cut spending fast enough to recoup the 
$2 million in Medicaid funds alone, and, parenthetically, 
I have to say that the Blue Cross formula is tied to 
the Medicaid formula, so the total impact is not 2 
million but more like 51/2 million, 

There would be simply -- it's simply im- 


possible at this stage of the year, or even in advance 
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of the year to have made that large a percentage change 
and maintain all of the individually approved 
programs that the Commissioner of Health has agreed we 
should be doing in the public interest. 

I have here the operating certificate of 
Mt. Sinai Hospital, sides is issued by the State nee 
sie ciuele of Health. It is supposed to be displayed 
in a conspicuous place ae the hospital, and the lists 
for the tice specific programs as well as the bed 
count. This is int license to function, as I under- 


stand it, and nowhere does it say that we are not do 


all those things. This comes out regularly. 


You see this is dated this year. 
COURT; Right. 


A it is our authority to carry out these 


_progrems. 


THE COURT: Well, there is certainly 
ne question you have the authority to do it. 

Let me ask yov the awful question that I 
asked Mr. Fine, .too. What would happen, as you see 
it, if this court or the Court of Appeals should 
decide against you and this litigation goes on for a 
number of months uncertainiy? 


THE WITNESS: We are so convinced tha* 
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what we do is reasonable and our costs are reason- 


able, and we were willing to stand up to any examination 


Sweee 


of those costs, that I have advised our board of 
trustees to take their chances, if you like, during 
this, during the litigation. We are quite open to 
ee examination by anybody as to what we do and 
whether or not we do it efficiently and reasonably. 

z cievee conceive that when you abide by 
all of the regulations that are handed down by th 
State Commissioner of Health, by the federal governkent, 
the Joint Commission on the Accreditation of Hospitals, 


etc., etc., and that numbers of employees per service, 
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costs per unit, and whatever, are in line, that che 
total is not reasonable. 

THE COURT: Be Gaceese a that point of 
view. There, of course, ave, eeu know much better 
than I al ee areas of concern in the mind of 
thoughtful people in the community these days as to 
how much of sie: total resources of the community can 
be put into medical care, and undoubtedly this case 


reflects the factors in that problem; 


=! 
x 
° 


I take it that you would agree that no 
institution, Mt. Sinai or otherwise, would have the 


right unilaterally to decide it was going to double the 
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size of its facilities and charge that to the 
state or federal government? 

THE WITNESS: Absolutely, 

THE COURT: Therefore, I just want to 
be sure that I understand you eovrentiy that you 
believe that you have got the right to continue with 
the present Lege? or the level that it is heing operated 
because, for all practical purposes, that level of opera- 
tion and its components have previously been approved 
by the state insofar as Medicare~-Medicaid costs are 
concerned. 

‘THE WITNESS: Yes, sir. And we have 
met the utilization Level requirements and so on, 
We are not running things half empty and therefore pushing 
costs up abnormally. 

I should point out, in line with your thoughts, 
Ns ae can point out, which I agree with, that at 
meetings eokie back eiahk wonehs with various state 


officials alternative ways of reducing total Medicai 


spending were proposed, and rejected by them, ways which 


would not violate the Medicaid law, as I understand 
Lt. 
BY MR. IMBERMANs 


0 Now, Dr. Pomrinse, you were present in the 
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courtroom while Mr. Ingram was testifying, were you 


not? 

Yes, I ae 

And you heard his testimony..- 

Do vou recall the testimony he gave with 
respect to ceilings on ancillary costs? 

A ¥ec- 
Q And there was some discussion with the 
judge also with regard to that. 

Could you please tell the court what Las 
believe the effect on the hospital's being paid 
reasonable costs, providing services, menue: from the 
tie ceiling? 

A Well, it clearly limits the diagnostic and 
therapeutic tools available to the medical staff if 
we say that you can only do so much because we have 
to stay within the ceilings. It impedes the applica~ 
tionof modern measnina even in centers where people 
are referred for the most sophsticated modern medi- 
cine. : 

For example, one would think that the 
delivery of a baby was a pretty standard kind of episode 
in the hospital and that it ought to he comparable 


rrom hospital to hospital. But at Mt. Sinai we get 
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an awful lot of sick mothers who have associated 


heart disease or blood disease or genetic problems, 

which take a great deal of study in order to ascertain 
the best method of treatment. Therefore, there is 

no question that we spend more on ancillaries, we provide 
nore enethbars services than a acini hospital 

where the mothers are almost invariably healthy, young 
women. This is bound to eae utp in extra costs. 


There is just no way to do these. services 


| 
| 
| 
and not have them show up as costs. | 
2 So what you are saying is bine if you have a | 
100 per cent average ancillary costs limitation that t 
would prevent you from doing the kind of work that you | 
described just now? | | 
A Exactly. : 
Q Now, _would you, however, agree that the | 
Blue Cross method, which has a 115 per cent ceiling ; 
for both routine and ancillary together, is a reasonable | 
figure that you could Live with? 
A It's'a reasonable level and it is one that 
we have lived with =r can live with ane weiit provide 
a very wide range of services. | 


Q One other area, Dr. Pomrinse. You are 
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Advisory Commission? 


A Yes. I was appointed in the fall of 1973. 


anew * 


Q And is it not the function of that com- 
mission to advise the Commissioner of Health with 
regard to various health-related matters, including 
reimbursement? 

A This is a mandated committee under both 
federal]. and state laws, as I wideband it, to the De- 
partment of Social Services, and is required to review 
all a which would impact the Medicaid program. 
The eoapiaaton was meeting quarterly during 1973 
and 1974. 

Q - When was the last time the commission had 
a aeeuiaee 

A October, 1974. 

(9) Now, do I take it then that the committee 
has pubis un the opportunity to advise either the 
Department of Social Services or the Commissioner 
of Health with respect to the effect of the cue tenh 
regulations which are the Sibu matter of this 


litigation? 
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A. That's correct. We have not met in a 


aE . 


year and a half. 


Q Were you present at that Newburgh meeting that 
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Mr. Ingram testified about? 
A No, I was note 

MR. IMBERMAN: I have no further gues- 
tions. 
present at another meeting wher: similar statements 


THE WITNESS: But I i Misia I was 
were made. Senator Starky Lombardy is the chairman | 

| 
York Legislature and he has an advisory council that 
meets monthly, and at his June meeting, I think it was 
June 16th, Dr. Kevin Cahill, who was deeees appro~ 
priately as the special assistant for Gehien to the 
Governor, and represents the Governor in health 
matters, and Mr. Donald Davidoff and Dr. Roberk 
Whelan, the Commissioner of Health, were all present 
at which the same statement was made about the 110 


per cent, 105 per cent and 100 per cent, 95 per cent 


produced the budgetary saving which the Budget Director 
had required. 

Q And was there ie discussion at that time 
by these august officials about the eoeeieels getting 
reasonable costs? : 


A I would say the discussion went the other 
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dwa ; - Pomrinse-direct oe a 
way. We objected violently; pointed to. the fact 
that 86.14 would lead to a homogenization, a mediocriti- 
zation of the hospitals in this state, that it ignored 
all of the program considerations, it '.ignored health 
planning, was destructive to a whole cai body of 
activity cenreolied by federal ass in health planning, 
and demvecaraly tried to get them to veers aee. 
We failed and that's why we are here. 

MR, IMBERMAN: I nee ne: Fuceher cuses 
tions. 
CROSS EXAMINATION 
BY MR. FINE: 

Q Just a question or two. . Can you tell me 
what Mt. Sinai Hospital's gross income is on an annual 
basis from all sources? 

A Yes. I can give it to you precisely. 

Our budgeted income ir this year is $125,453, 000.. 

Q -. f?nd how many Medicaid patients do you 
have during the ieee year?_ : 

A Eighteen per cent of our patients -- 

Q ‘How many? 

A -- of our inpatients. are Medicaid. 

Fighteen per cent? 


This figure includes both inpatient and — 
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dwa _... Pomrinse-cross _ 
etnatient eae 

Q I didn't get the percentage. 

A Right. The $125 million figure includes 
both inpatient and outpatient. 

Q Yes, but I wanted to know what are the 
number of Medicaid patients, in and ee dat tunbeaee, 
if you want to express it that way. | 

A | Our’ patient-days are 18 per cent Medicaid, 
am trying to find the hind btip Seek Conk: 

Q Are Medicaid? : 

A Yes, Sir. 

Q Am I to Gabe you te say that in 
1976 you expect to receive $2 million ees you 
received a 1975 from Medicaid? 

A NO, Siz. 

oO * Will you clarify that staterent? 

| I did not gay that, 
I'm not sure about that. 
Pi dada t would receive $2 million less 
than costs for Medicaid patients, 
Q On a budget of $125 million? 
A ‘No, sir. The budget for Medicaid patients -- 
. No, no, my question -- 


MR. IMBERMAN: I think the witness should 
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dwa Pomrinse-cross. 


be permitted to answer. 


THE COURT: I think the doctor should 


ae * 


answer the question, but I'd like to know the answer 


X 


= we 
i 


to hoth pcints. 

Pick. let's see, your budget gives us a 
total of $125 million, and he asked you if it's 2 
million below cost, and the total hudget is 125 
million, but could you tell us what the Medicaid budget 
is? : 

THE WITNESS: Let me divide the total 
into inpatient and outpatient and s0 On. - The 
inpatient is $108 mein, Medicaid is -- 

THE COURT: | That's the total? 

THE WITNESS: Total inpatient income. 
Projected at $10 million for this year. Medicaid 
is 18 per-cent of that, which would come to about 
19 or 20 million dollars. $2 million helow that is 
an over 10 per cent figure below our per hed picture, 

Q pia vou give mc only the inpatient or the 
outpatient. | 


A This is inpatient only. 


af 


we, 


7 
{ 


° 
i 
€ 
3 
‘ : 


Q And your outpatient figures? 
A Outpatient is $12.282 million, of which 


Medicaid represents 49 per cent. 
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Pomrinse-cross 92 
Q I'd like to get those figures clear again. 


When you spoke of the 1976, the $108 million, as your 


3 


i = a 


os 


Medicaid, your total outpatient, I'm not -- 


=e 
q. 


THE COURT: Total outpatient? 

MR. IMBERMAN: Tota. inpatient. 

And what percentage of that is Medicaid? 

Eighteen per cent. 

THE COURT: Nineteen million. He figures 
that the $2 million loss, if you want to call it that, 
as it clearly is, is arithmetically a little more than 
10 per cent of 19 million. 

MR. FINE: I have no further questions. 


THE COURT: Thank ‘you very much, doctor, 


25 


it's been very interesting to hear you. 


& 


Mr. Fine, are you going to have any wit- 
nesses this afternoon. 

MR. FINE: — If your Honor will give me 
about five minutes to discuss the matter with my 
‘setnelewin, I will be glad to let you know. 


THE COURT: I'11 wait in the robing room. 


i. 
ae 


®; 
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a 
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Name Direct Cross REdirect Recross 


James C. Ingram 21 $3 
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STATE OF NEW YORK ) 
af ) ss.: 
Coury OF XEW YORK) 


‘ 


SEYMOUR L. BUDOFF, being duly sworn, dcposes and says: 


‘2. I am the Asseciate Regional Comiissiouer for Medical Services 


of the Social ané Rehabilitation Service of the Department of Health, 


Education end Welfare, Region IL Office in Mew York. Q + 


2. I am making this affidavit in response to a request by this Court a 


4 ¥ . 
4 
that the apprepriate officiai from the Depectrent of Wealth, Fducation 


and Welfare inform the Court of the status as Uedicaid plan aucndments 


of the three revisions to part 86 of New York State's regulations which 


arc cvrrently being chatileuged by plaintiffs herein. 
3. WLllfan Toby, the Asting Regional Commissioner for the Kegica 


TI office of the Social end Kehabilltation Service, is the NEW official 


* WIth the delegated authoclty for approval of state plan amendncnts th * 


the Medicaid program. See 45 C.¥.k. Section 201.3(c). ir. Toby is Ke 


+ du "certo Rico on Vepartrental business anc will not return to the Mew 


‘York office until July 28, 1976. 1 am therefore submitting this 


aCfidavit in order to cougly with this Court's request. 


3) Wie Sceretary of Til Rurname ts correctly npelied “titheus 
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with line ‘status of all of ty 


wha 


re pending, 


? York's Modieaid Plan areadment subshteds 


- wf 


nis 5. In reletion tn the aisinded ve 


rsion of section &$.14(b) which is’: 
‘challenged by Plaintiffs, kone of the plan aandme uz submittals received 


“by In te date conta ins the ver 


by 


sion of Section 85.14(b) as quoted 


st e ite - a or 


y plaincitts in Exhibit Aa ‘to. the affidavit: of Jrmes Ingram, However, 
: ¢ btate pian anendment subsittal 75-60 (Governziex*' & Exhibit B) Purported 


to azend a persion of 86. 16 (>) and submittal 76-18 (Attached hereto 


a8 Exhibit- A): purports” to further amend the section,’ The version of 


EMO). Senratoat ‘in Subiittal 76-18 differs from the version gLoted in 


“Pletatifts' p papers in that the version submitted .co REW contains the 


sae ees 7 
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expression “In excess of 1002 over the weighted average" whereas 


’ the version quoted by plaintiffs substitutes the plirase “is excess ef 


athe weighted average," HEE -has raised questions with che state regarding 


ie ‘the xetsioa ~ €6.14(b) as contained in subsittal 76-18 and, pursu~ t to 


4s C.F .B., Section 201.3(h) ies requested a nee cting with the 


Sppropria ite state officiels te discuss this and other problems raised . 


by all. of _pending Plan amendaeats to Part 86. 


"Sse. 


Although myself and other nw 


officsa als _have rade humerous requests to meet with the State officials 


in order _to. obtain angers ta the questions we have ralsed and have 


indtestud. thet ve are avallable to meet with thom at eny time conveatont 


to thea, the State has not yet responded in terns of suggesting 2 suitable 


mnerant date, Until et ingest is received from the i 


State regarding this and wtlbie ‘behees raised by the proposed plan 


auendicentn , . nal Action Ju.che form of approval hy NEY connot be given. 
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7. Tn relation. to the ancaded version of section 26.25 which is 


° . Ratner ye wsrebh Hels 
challenged by sanicmansiiti ch on July 20, 1975 ‘the regional office of NEW 


Pee cy Soon ogi mea 
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UNITED STATES DISTRICT COURT TREC e Vo! 
SOUTHERN DISTRICT OF NEW YORK 3 
AUS 3 i876, 

CoS 

i * : ‘ : th Y. STATE NiPT, OF 
HOSPITAL ASSOCIATION OF NEW YORK STATE SOTAL_SE2ViCiS 
INC,, MISERICORDIA HOSPITAL MEDICAL Sy ceieescg 
CENTER, BUFFALO CENERAL HOSPITAL, THE 
GENESEE HOSPITAL, and THE MOUNT SINAI j : re 
7 


eee cee n ween mw nn mace nan canna awsneenmannX 


HOSPITAL on behalf of themselves and 

all other nonprofit hospitals which are 

members of the HOSPITAL ASSOCIATION OF 

NEW YORK STATE, INC. and which are reim- a. 
bursed for Medicaid services rendered to 76 Civ. 2027 
hospital patients, ; 


Plaintiffs, © © :.; AFFIDAVIT 


- against - 


PHILIP L. TOIA, as Commissioner of 

Social Services..or the State of New 

York, ROBERT P. WHALEN, as Commissioner 
of Health of the State of New York, PETER 
GOLDMARK, as Director of the Budget of 
the State of New York, HUGH L. CAREY, 

as Governor of the State of New York, — 
and DAVID MATTHEWS, as Secretary of 

the U.S. Department of Healer, Hdnestson 
and Mattes, : 


ee 


wane ween mm enn eenwanenreen swennneanweeounX 


a . 
STATE OF NEW YORK ) 
COUNTY OF oo ) 


cmmank F. McCANN, being ue sworn, deposes and 


Ss.2 


says: 


‘At all times since June 1969, I have served as 


Assistant Conmissioner and Director of the Division of Health 
Economics (now the Division of Health Care Cost Control) of the 
New York State Department of Health (the Department). In that 
capacity my duties have included development of methods for 
financing the delivery of health care throughout this state as 
well as the adequacy of reimbursement therefor by the State's 


Medicaid Program as well as by Article 1X-C corporations. 


me Ee ee oe 
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CURRENT SITUATION: 
ae Ce TES OES RESPONSES 


sand eet eae eG ees 


Lee ances de. Section 2807(3) of the Public Health ‘Law contains a. 
mandate that the Commissioner...certify... to the State Director 
of the Budget’ that the proposed rate schedules for payments for 
hospital and, health, related ‘services are reasonably related to th: 


costs ‘of the efficient production of such service (effective Jan, 


oe the HaELY crises being experienced in both State 
and local eines gould not go unnoticed by aa Governor and 
‘the Legislature. ~§geégs “expenditures in New York State in the 
wees ‘progzam f for “the ‘fiscal year ‘eoding March 31, 1977 were 
pidjected to “be. approximately $3,000,000,000. These pbc seecea: 


Lexperiditures’ represént an increase ‘of 9.73 perenne over Medicaid 


ears + + gemma see: cweres rd o- 
cate et Re LL CLLR 8G ATLL ELT A 


expenditures £ for” “the” “Efécal peer ‘ended March 31, 1976. An analysia 


| 


of. ‘the projected expenditures: shows that Medicaid expenditures on 


hospital inpatient services for the fiscal year ended March 31, 197 
were. projected. to_be_ in. excess of $1,000, ane: 000. The projected 


. i, 
expenditures “eee inpatient hospital services represent 3h 6 


boomer Am met tence 


percent of the: projected Medicaid expenditures. 


wee 


ae During the first few months of 1976 both legislative 


and administrative actions | were taken in all areas ‘requiring State 


expenditures in response ‘to the limited rescurces available to 


ane eee 


Caney on essential governmental programs. via actions included 


the ¢lininatiod ‘Gf State “yobs, a freeze on State employees salaries, 


vacancy ‘control, “expenditi -e ceilings on Departments and Agencies, | 


ehasine of State institutions and offices, reductions in aid 


percentages for certain local programs and ‘seducttons in capital 


Mists os . 


| 
construction programs. ‘Certainly a State program with projected a 


expenditures “ta "excess ‘of $3,000,000, on warranted ¢ a somereee 


fan 


: | 


Ea E 
+ ee ise 
‘ © mee ob ee Jy" 


-uea: lesite paspaet to 9 the NédLcatdprogeam, separate 


i t toutelocive and administrative actions were taken. , On fhe 
1. 


ae hae os (On CUE Pucae. te anes 


Cencanay aeons side, — re of hes Laws of 1976 ¢ established 


Cie Se, eels 


Limitations on bach services, and payments for gertain aeueens of 


nt oofoe prune Scucew los 


; aete 


the Medicaid program, excluding die ae hospital . service. With 


hse Pad me. 
estate en SOS Ue ee eS : : 


2807 of the ee Henle le dbrected: the State Director of he 


Budget es oui” fate consideration economic_ conditions within the 


worth + Se ete te eee ap SS ae = 


State which | a. fect the economic resources available to. meet the 


approved -— ‘rates as determined _and certified without _ reduction 


Ss ae: oe -s Joe Fe ee a 


i 
or return to ‘the Comi.ssioner of Health for revision, (See Attach- : 


With respect to administrative action, during ‘the 
Sr ice ee 


| summer of ogee wand thereafter the Commissioner, of, Health was 


directed and urged: fo review the rate computation methodology in 


existence and assure that any inpatient. rates err eentee to the 


Director of the ‘Budget ag not exceed oS of. payment which « are 


-- 


: reasonably elated: to ors. costs of efficient production of service. 


Gech orti cme by 


“THE NEW YORK STATE : 
2S HOSPITAL COST CONTROL PROGRAM’ 


VET TAS “Background - “Increasing: Hospital. Costs “in: New Neck State 


oF 6357 For “many years hospital- costs “hive ‘had a a history of |: 


ee ome Be Sem BE, OHS SHON tHe eee 


incredsing ata pace “significantly “gréater eee i ee as a 


eeear cirh © 


wholes. "The “average ‘cost per ‘pdtiont ‘day ‘ina ‘general hospital 
throughout New ‘York State rose’ by 146 ‘pereant ‘From 1948 to 1960.. 


mom ees Mee 


. 
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2 The Lucrease in hospltal costs accelerated in the 
H early 1960s and these increases were rapidly reflected in inereases 
in patient charges and rates. With such acecleration ae costs it 
4, became a question of time before hospital services venta be priced 
i beyond the reach of significant numbers of New York State citizens.. 
‘8. Not unlike the current situation, the Governor and 
the Legislature, aware of the problems faced by all purchasers of ‘ 
health care services as well as by providers of service, iabelated' 
a program designed to restructure the nratee and assure the 
availability | of services to all in faenlk, ; 1 ! 


iB. The ‘Folsom Committee 


“9. As a first step, in 1964, Saeeenne Nelson A. 
Rockefeller assenbled a conmittee of distinguished citizens, 
entitled "The Governor's Committee on Hospital Costs", and chaired - 
by Warton B. peluow, a former Chiek Exseutive of Eastman Kodak as 

“ttwell as Secretary of the United States Department of Health, 
Education and Welfare ("the Folsom Committes"). ‘Appointing the 
Folsom Comme eae the Governor remarked that "...The quality and 
extent of geneval bonchiel care available to citizens of New York 
State are unparalleled in sca le Medical advances have saved 
countless lives and prevented untold cases of disability and pro- 
longed suffering, Howaver, the cost of hospital care continues to ' 
climb far beyond the price ticheasie of food, clothing and 
glalcas:, 5 : 

10. %In this Ligne, the Folsom Cohintites Was charged with 
making recommendations as to how hospitals might best provide high | 
5 ie ha care at the lowest possible cost. And to improve the 


| 
effectiveness of regulation of the State's hospital system, also | 
requested of the Committee were suggestions as to the division of 1 


responsibility among State gs lca with respect to hospital. care. 


° 


43. In April of 1965, the Folsom Committee presented a 


summary of its final report. In response to the Committce's 


recommendations, the Legislature adoptcd several statutory changes + 


during its 1965 session which became Article 28 of the Public 


Health Law. 
12, The Folsom Committee's Report to the Governor, dated 
December 15, 1965; summed up such actions (at iv): 


“ “Under legislation sponsored by you and enacted by 
the legislature, important revisions were made in the 
‘ public health, social welfare, and insurance laws of the 
State in a coordinated effort to restrain needless costs 
of hospital care — to improve the quality of health 
services. 

. Steps, have been taken to strengthen the control over : 
needless construction and duplication of hospital Facilities. - 
Responsibility to develop and to administer the State's 
policies with respect to hospital and related services was 
assigned to a single appropriate agency, the State's Depart- 

‘ment of Health. The Commissioner of Health is empowered to 
conduct periodic inspection of facilities with respect to * 
the fitness and adequacy of their premises, equipment, and 
personnel under rules and regulations adopted by the State 

‘Hospital Review and Planning Council. A uniform system of 
cost analysis and of reports was made.mandatory. The 
Commissioner of Health is required to certify whether the 
rate schedules proposed for payment for hospital services 
by prepayment plans are reasonably related to the costs of 
providing such services. More equitable representaticn on 
the governing boards of non-profit prepayment plans is 
required. Such plans were empowered to offer more compre- 
hensive benefits and to experiment with new forms of srotectic: 
The prospects for hospitals joining together in efforts to 
provide laboratory, laundry, purchasing, and other services 
.have been increased." 


C. The Advent of Medicaid and an Accelerated Rate of 
Incrcase in Hospital Costs 


r 13. In 1966 Medicaid came upon the State scene, With 
this new oréeren, the Department of Health adopted a prospective 
reimbursement sass The New York Medicaid Pane set its rate 
of yeiaincenient in the beginning of the year and this. eee 
rate was followed throughout the year. This respective Fate was ° 


designed to cover all costs hospitals should incur. 


a ae - 
5 pe 1967, such use of prospectivity was 


May 
i 


abruptly hated: ‘at that time the Feceral government tasind a 
regulation reauiring that. payments for inpatient services under - 
* Te 208 


‘Titcle XIX. (governing State Medicaid programs* ) be computed in 
accord with Seihcipinn ‘of reimbursement under Title XVIII (govern- | 


‘ing ‘the Federal Medicare program). For wisn practical purposes, 


this aided ‘New York ‘State’ s prospective petetubcauant and almost 


se Ve 


panne nospteals | of fall ‘reimbursement of costs -- after they 


oo [ srarletch 


percent Medicaid, “including municipal hospitals; 30 anes Blue 


- Zeer one 


Cross een 25 sarcent ned leave), 


bb. A ci Medicare, Medicaid and the Blue Cross plans 


qt: eesnamene GUneO te ees Oars seme amreces © 


reimbursing hospitals retrospectively on a full cost basis, the 


« 


flood gates | were ‘opened~ i ‘the annual costs of New ‘York State’ s 


Medicaid program increased to over $400, mers 000; and for 1969 


hospital: costs ‘in ‘the New Sin City’ area Laceebiia by 18.7%. 


worst 


De: “the Response ‘of the Legislature 


a 


Fac. ap ‘ TIA "1969 the New tock State legislators were ae 


ar ametoodik “the- “problenis, peor eer the Governor at the time the 


en se eaieieeis, 


Folsom Comaittee was appointed. The cost of the Medicaid program 


Dn geen mes sens + cee OD SCER OTS NEES wae meme eS SS SF 


in 1968 ‘at. over $i, 000. “000. 000 ae enenesee the progran projections: 


t, Ube ‘The. eee enacted pads 957 of the New York 


State Laws GF-1969 which ‘became known as the uae control legisla- 


- See e 


tion of New ‘york state. “The legislative findings prompting the 
legislation again recognized the dangers poane by rapidly 


accelerating ‘hospital costs and spect ically questioned the wide 


unexplained variations in the cost of tie same services rendered 


by “hospitals in the = area. ce - at 
46 SS RO CONG S25. ce : re aris > 
* While the Medicaid program is administered by the ‘State of 
New York, the Federal government contributes to the financing 


wi fied ivald aud iias CACACLSES LeyuLaiury autiucs ity VVC ius 
program. 


a. @ 
4. bie indy %l-s a suck “a 0 ots: spectiv 222 SA 
18, Chapter, 957 which revised Seetien 2807 of the . 


fee ea wk be eee : 


Public | Health Law directed the Counlssioner of Health, | in addition | 
Seer ore eats LG *: Jt. 


» fo the. Manners cited in paragraph 1 above, Bh ep po 


ae Gr Claret tg ca 


1, costs. for research, 


Heeara Witte UTIEC se tats ies MEHer TiSke: AVE. eee 


. those parts of the costs for educational 

“salaries which the Commissioner shall 
‘determine to be not directly related ae 
“hospital services, and ~~. *- ecarginet 


3 


223°: Allowances for costs which are fet’ - 
yee 2Specifically. identified. 


ern 


- 
Pegew et, 


6 


The legislation went further _and directed the Commissioner to take 


‘See wwe eee Pi her ia See es =) stomp eee Gas e+, poe 


twit consideration in certifying rates: 


Pb of ES ay? ys Sa 5 to Pm is eri Sed 


ae the. elements of cost, 


a geographical differentials in shui 
er of cost considered, 


‘geonomtc factors in res area in which 
_ the hospital is. located, 


papel tee - 


costs of hospitals of comparable size, 
i “the rate of increase or decrease of the 
i econene in-the-area-in which the hospital 
-is located, and 


Hi candioes for incentives to improve- 
°* services and institute economies ; 


The’ Commissioner must? aiso take into consideration any~ economies 


and “improvments in service to be anticipated from the operation of 


joint: central services or the use of alternatives or substitutes 


rt wae 


fe clic eee by Department’ of Health 


ica “With the above es mandates a new cost-based ' 


i 


waa want in “establishing rates" effective’ January t. 1970." In 
developing the formula the Comalssioner took into consideration the 


Facts ‘that’ “hospitals were ~ previously reimbursed on a generally open- 


ended “retrospective: ‘basis .and that . time. yould be Fequired | for 
Wer 1eseee 2 ie porernce..t SGneS Sues! Se fi 2S See os 
UEtas tee eteus taAvralaatrs Le Ruse. : Bui. nee are&e tare 


ee Te eae Ber see 
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jj adjustment to a new system {oo which reimbursement would be limited, * 
8 

“ The. prospective rate Formula Je .gned to influence hospital costs © 
would have an impact on both « -‘i-aid and Blue Cross rates whitch | 
together ‘exceed 50 percent of a sospital's inpatient utLlization. 

20. In no way could the firsc reimbursement formula 

| under ‘this new legislation be considered as a final product which 
would be the perfect solution to health care financing without 
constant revision to reflect changing health care patterns, 
economic trends, etc. The concept behind the prospective rate 
formula was and is to establish in advance thé revenue parameters 
within which hospitals must operate and thus leave to the ospitals 
the decisions .as to where economies and efficiencies could best be 
achieved in their individual institutions. 

21, - Certain basic elements must be present in a prospec- 
tive rate formula in order for the formula to produce the dec ‘xed 
result of influencing or controlling hospital costs. Basically: 

_1. the costs reported by hospitals must be 

sp challenged to eliminate on a broad base 
those costs not related to patient care 
and junjustified cost variances among 
hospitals of approximately the same size, 
providing approximately the same services 
and in the same geographic area; 
the costs reported which are allowable 
for reimbursement must be trended for- 
warded to a prospective rate year by 
taking into consideration the increase 
or decrease in the economy in the area 
in which the hospital is located, and 
the levels of payment reimbursed to the 
hospitals must be cost-attainable by the 
hospitals, while maintaining required 
levels of care. : 

New York State reimbursement formulas are designed to satisfy the 


above requirements. 


P| 


“ sat = | m . : ‘. 
ltt ie idittinnt aes Under the formula inp Lemented on January 1, 1970, 
"4 geported costs by hospitals were challenged by a peer froup cellin, 
ie 


jjon routine inpatient. costs. Hospitals were and currently are 


oe ee ee ene ee we se oeee® © me 


tt E 
| sour by size, type (teaching vs. non-teaching), sponsor — - 


; (proprictary, voluntary) and geographic area, and costs for certain 


activities are compared for reimbursement purposes. In the intial 


formula costs for hospitals in.a group weve limited to 110 percent 
of the weighted average cost per patient day of all hospitals in | 
the group. - As previously indicated, the Commissioner of Health 
took into consideration the need for time for hospitals to adjust 
to a new system and ceilings were not placed on ancillary sereinns 
nor on anbulatory services... ave eit siiictenties fects see 
Pisin? ts .With the exception of +1972 and 1973, during which the 
stringent taddical Economic Stabilization Heoasais was in effect, 
annual formula revisions have generality been made to strengthen the 
formula and better meet State objectives. “These revisions continue 
to contain the basic elements indicated in _Paragraph 41 shane, 


2h. Hospitals have generally failed to respond to the 


goa 8 amt 


State's cost gente efforts and the average annual rate of increas: 


ove --~- oon 


in per diem costs in New “York State. hospitals from 1970 “through 


1974 was 11.98_ perennty: - In Stave York “— the ai pa annual rate 


of increase dia the same period was s approximately as 5 percent. 


Hospitals continue to “taeue expenses in excess of revenues. 


Bien ete geminal as ae Creel (cy, aren ular eda g 


RESPONSE TO ISSUES IN COMPLAINT mea 


A. Reasonable Costs 
w=, 95-- Platnetéte have taken the position that the::. 
administrative actions taken by thé Depart. ont of Health violate 

the Federal requirement that hospital inpatient services for 


Title XIX patients be reimbursed on the bisis of reasonable costs. 


- 273 ~ : ae 


j The position wnntes a definition ae Nee dbs costs", This 


— om rte SS ee oe et. 1. —: 


t de. lacking in any of the p papers” submitted by plaintLffs. 
or resi: :26.,:-The reimbursement formula developed by the State and 
“wie filed in accordance with State law and regulation produces 


I. level of paynent for hospitals which, as Section 2807 eaquites:, 


is ‘Feasonably related to the costs of efficient eusdodtton of 
service. Thus, under State law ard eeuincdin the concept of 
"reasonable costs" is realized by eliminating from reported costs 
those elements of costs that cannot be justified by a hospital ‘as 


being reasonably related to the costs of efficient production of 


service. 


wo oD. Federal regulations ducnters released with respect 

to eehanebain for. Skilled Nureirig and Intermediate Care Facilit; 
Services. specifically discuss. the definition of "reasonable cost". 
dintenlrs, the Secretary re-defines a Necasondiits cost" basis as * 
"reasonable cost-related" basis and indicates that there is no one 
method of determining reasonable cost. The Department of Health, 
Education and Welfare believes that a variety of cost- -finding methes 
could be used to ae reasonable cost, which methods would 


piebboe: a range of amounts representing reasonable cost. A aad of 


the Federal cegihabtons in which the reasonable cost concept te 


' 
‘ 


discussed is attached (Attachment 2) 


B. Irreparable "Injury" 


28, Piaintiffs contend that hospitals receiving in 1976 


irreparable "tage" dan thet it will seriously bine permanently im- 
pair the ability. cf plaintiffs to render hospital and health 
Serv’ces:to. the public. - Plaintiffs cite the imposition of new 


ceilings as the- primary: contributor to the computation leading to 


a. lower, 1976 rates: by veimoursed . 


. 


29, An analysis of 1976 rates for voluntary hospitals 


; indicates that 83 are receiving a rate in 1976 that is. lowes than 


', the 1975 rate. OF the 83 hospitals, 15 were not affected in any 
{ 
i 


way by formula ceilings while 54 of the hospitals affected by cei! 


j ing penalties had disallowances which amounted to less than 2 per- 


SO me Sees a eee 
——— 


cent of the hospital's inpatient costs. The remaining 14 hospital: 


had cost disallowances in excess of 2 percent. In other weeds, 


only 9.6 percent cf voluntary hospitals in New York State which 


were affected by ce ing limitations had an ‘over-all cost reductio:. 


impact greater than 2 percent of inpatient costs. In addition, a 


comparison of a rate in one year to 4 subsequent rate can only be 
an indication of cash flow since each year' S rate generally contain. 


adjustments iebageinis to a prior year, For example, the 1975 rates 


contained a substantial amount included aS a payment in 1975 for 


1973 costs. 


30. Of the four hospitals spectfically named in this 


action akkthes aaa General Hospital nor Misericordia Hospital 


Medical Center’ ‘were thane by cost tetitebs under Section 86. 14(b; bj 


oe It is the raster S opinion han in no instance did any 


of the hospitals in the action ate Shipintigy data supporting a 


position that = did not have sufficient res ources to maintain the : 


provision of health services. at levels required under State law 


and 


regulation. The plaintiffs' position appears to be that if 
immediate rulter is not granted the hospitals have no alternatives | 
other than to immediately reduce the quantity or quality of 


services below acceptable levels, In no way has it been establis! 


that the plaintiffs have no other option, 


'C. Section 86.21 (k) 


32, Plaintiffs! papers cite 10 NYCRR Section 86.21(k) as 


being a material factor in the pisiasifss' aevected immediate and 


irreparcble injury. This Section will have no cost or rate impact 


t 
until 1678 when 1976 will be used a che base year for the determin- 


ation of a prospectivo rate, 


ae Come 
‘ r .» Seti Ba + 7 


33, Plaintiffs contend that the imposition of new 


“beanie as contained in 10 NYCRR Section 86. 14 (6) deprives : a: 


i} hospitals of reimbursement on a “reasonable cost basis. Plaintitr:, 
object to a new ceiling on ancillary service costs and the use of 
weighted average group per diem or discharge costs as a cost ’ 


based rate computation process those costs which exceed established 
norms. The level of a cost ceiling related to hospitals’ actual 
cost experience is directly watenes to the degree of comparability 
of the hospitals. included in a group. In New York State, hospitals 
have been very ‘carefully grouped as to size, aten, type,’ tharantac- 
istics, and other relevant factors. ‘Therefor. a rigid ceiling is 
appropriate. Medicare, on the other hand, usine a broad base for 
hospital groupings must use a ceiling at a level that, for aii 
practical sassiitade Sanaa ineffective. | 

‘aos As bile a previously, the reimbursement formula 
implemented on January iL, 1970. contained cost ceilings on routine 
inpatient services only, at 710 percent of a weighted ‘group average 
cost. This was viewed only as an initial screening in a long range 
program to control hospital costs with such revisions as appropriate 
when reliable cost data became available from hospitals and in-dept! 


analysis established the need for change as indicated by hospital 

oes oN IE i BIS a ak eth se es 
36. The use of a peer group average cost standard for 

determination of aertesent ss usin and the allowance of a variang’ 


limitation, 

- 34. The use of cost ceilings has ven been established 

as an appropriate way of eliminating from copmeten costs in a cost- 
from such standard nad. many Lint tations recognized by the Depart- 


’ 2 
, r routine inpaticnt service to achieve reasonable level; of : 


ment at the time of impiement tion, It was deemed appropriate in 


& by acduce che ceiling to che weigntea average per diem cost 


ee. 


umn 


ae © aw, © 


'. payments by avoiding relating the cost standard to hospltal cost 
patterns over the years which it has become apparent have not i 
adequately responded to legislative and administrative latent. 

37. A ceiling on ancillary service costs is not a new 
concept in reimbursenent methodology. Blue Cross and Blue Shield 
of Greater New York has had such a ceiling in effect for the past 
five years by placing a per dicm ceiling on the total costs: of 
hospital operations. A recent study conducted by the Social 
Security Administration reported in Jane of this year on 
prospective reimbursement systems in the United sinues indicates 
certain success in influencing costs for. non-physician dominated 
departments, basically routine inpatient services. The ‘study: also. 
concludes that in vhyatetan-doninated departments the costs in 
hospitals wilde a prospective rate system continued to increase as : 
rapidly as in Seeutiiia reimbursed under open-ended retrospective 
system. The sisdhstalen enmnaalile tha hospital administrators 
when faced with a need to control expenditures were reluctant to 
implement cuts “in ancillary departments. The: failure of the Depart- 
ment of Health to extabitat ancillary cost ceilings in prior years 
helped to contribute to these increases. ihe eee : 

ie 38. In determining an appropriate ancillary cost ceiling, 
the Depecthent of Health selected a case method rather than a per 


diem method. With shorter lengths of stay the total ancillary 


service costs of a hospital are generally higher since basic 


ee ee 


services are provided to all patients. Put simply, the case 
method provides a comparison of the ancillary service costs for 
each inpatient entering a hospital. The average cost per patient 


of such services in hospitals that have been grouped together on 


ms ot = 


the basis of size, type, characteristics, geographic area, sponsor, 


etc. is certainly an appropriate ceiling to be used in determining 


j oe oe a 
aa. Ue ’ ' . 


me eee ee 8 
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oa. 
a reasonable cost related level of payment, 


39. The Department recognizes that individual hospLtals 


within a group could certainly have costs in excess of average 


costs for a group that are completely justified. For example, 
costs of aiid of nursing, costs of interns and residents and 


capital acid are eliminated from any ceiling cempitation under 


Section 86, 14 (b) because such costs are not comparable among 
institutions regardless of how carefully the hospital group for 


comparison purposes is selected. In addition, the Department is 


now processing an amendment to Section 86.17 which will provide for 


relief from ceiling Provisions for facilities that can ameneerete:, 


that the costs’ ‘In excess of dca routine or ancillary ceilings are 


directly caused by a ‘different pee tese mix, oes of stay, etc. 


(See Attachment 3) 


E. Section 86.26 


40. In 1969 Section 2807 (3) of the Public Health Law we 
| 


S} 
amended. Among other things, this new provision required the : | 


Commissioner of Health. to exclude from sg ca aioe and Blue Cross reiz- 


bursement Hones parts of the costs for Sddoatiohad salaries which ! 


the commissioner shall determine to be not directly related to 


j[ hospital servicex**," oe ac 


41. The above quoted provision requires the Commissioner ' 


to make a determination. Mindful, however, of the role of the 


State Hospital Review and Planning Council as to Setting reimburse-: 


ment standards not otherwise directly mandated by the Commissioner,! 


this issue was placed before the Council. Unfortunately, the 
Council declined to adopt the proposed 10% disallowance, 

42, Thereafter, the Commissioner, on the basis of his own 
existing authority, poomlpated a rule excluding 10% of the 1974 


e 


“ 


e ' sf 
cost of interne and residents saluries as being not directly 


related to hospital service, Neither the Director of the Budget, 
not the Commissioner of Social Services, both of whom urged the 
Commissioner to act, attempted an impose such a restriction on 
their own authority. In fact, only the Commissioner has been 
granted that responsibility by the Legislature. 

43. The entire question of passing on medical education 
costs to patients has for too long been ignored. Beginning in 
1970, the reimbursement process should have addressed this issue, 
instead of ignoring it until ehis time, ; 

m. As for the deeteton to disallow 10%, there are 
specific studies which support such action. The National Labor 
Relations Board, ‘ina recent’ decision (31 - RC - 2983 - Cedars- 
Sinai Medical “Geneee) referred to a study by the Necwcbaet a ‘of 
American Medical Colleges which neaninded that about 80% of cones 
staff time is spent on ‘direct patient cere. In addition, a recent | 
study on the same subject done for ‘the epee tute: of H.E. WW. by the . 
Committee of the Institute of Medicine of the National Acadeay of 
Sciences showed 10 percent of housceract time is spent on aks 

-45, Recognizing the difficulties of continuing a 10% 
deduction on an ongoing basis, the rule wepiaie to 1414 reported 
costs and is applicable only to the 1976 viidiueoiedt pau We 
are not aware of aay: Koape eel - housestaff£ arrangement where com- 
wine piaa is arrived at solely for patient care. The history of 
the industry does not reveal such a pattern. 

F. State Plan : 
46, Plaintiffs contend that: the State cannot implement 


new regulations without approval of the Secretary of Health, 


Education and Welfare. The Secretary has approved the methodolog;:; 


used by the State in its prospective reimbursement rate system at 


ae 


A 
\ 
| | 


t « 


the time of submitcal in 1970. The revised regulations 


becn submitted to the Sceretary since his fomnal approval of the ° 


which have : 


State plan effective prior to soins 1, 1974 bis not change the 


basic methodology. 
WHEREFORE, it is .cespectfully submitted that the pre- 
liminary injunction sought herein should not be granted since the 


State has acted reasonably and the plaintiffs have not cemonstrated 


immediate and Sobeb ai wel injury. 
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William F. McCann 
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Onl th. 
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DONALD A. MscHARG 
Notary Public, Stcta ef AN: w York 
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United States Court of Appeals 
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HOSPITAL ASSOCIATION OF NEW YORK STATE, INC., et al., 
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PHILIP L. TOIA, et al., 
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Defendant. 
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